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The present criminal appeal has been filed under Section
374 Cr.P.C. by the accused-appellants Jaimal Ram and Bhagwana
Ram to challenge the impugned judgment dated 18.01.1996
passed by Session Judge, Hanumangarh in Sessions Case No.
63/94 (96/91) titled as “State vs. Jaimal and Anr” whereby
both the accused-appellants were convicted and sentenced which

are as under:-

S. No. Offence U/s |Sentence Fine Sentence in
default of
time

01. 302/34 IPC Life Rs. 2,000/- 2 years RI

Imprisonment
02. 404 IPC 3 years RI Rs. 500/- 6 months RI

The appeal was filed in the year 1996 and before hearing,

status of both the accused were called from the learned Public
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Prosecutor. The learned Public Prosecutor informed this Court on
24.01.2024 that both the accused are alive.

The brief facts as noted from the record of the learned trial
court are that one Raja Ram lodged a verbal report on 22.09.1991
to SHO Police Station Dibi, District Hanumangarh on which FIR

,llbearing No. 232/1991 was registered. The oral report, Exhibit P-1

-~/ is reproduced as under:-

“aIToT f@IE 22.9.91 B qIT 10 UVH G¥ St TR §F st fivger
T IIT ST BH 26 Y fAardd] NHYREAT 7§ 1T §1H] el

T aF 89 SN % & UK Tl /%l & V@ IISH TP 9IS
g @ @d & $9 @Il & UId A YT & forad e U WIsd
T [T & 7 gt & fm gsT & § 47 g gorelier 7 YS!
AEIE & @ § G T Ve I6P [IRIN YR T9® T

$9HI Giel § NGBV ST fagT & a7 3791 SR &1 av® YT 77
g a7 397 FT 7T I BT ol GIHY AT of TY & §HT BT
&g o I8 ISH Wiom H I # 5T gST o fordsl @rel W §I8%
Adrerepy foreT fear & o &Y wig sRYiT @ @d & @ioll & U
78l &/ SIIHeT GF ERVH GFEIR § YAGI-aT AhE S IEYRaT @l
VI H QIOrIr 7 YET & 7 [AcidY V% ST ISH! A oo [oaaY
BT PYD HY YIS SRNTH @ & H Groll § SieT 47 & o <l

§ @rfaret & wrd "

As per the oral report the complainant found the body of
deceased in the agricultural field of Hari Ram. The FIR was
registered against the named person i.e. the appellants herein.
The police conducted the investigation and arrested accused-
appellants herein and filed the charge-sheet against them. The
prosecution to prove its case produced 16 witnesses and exhibited
40 documents in documentary evidence. In defence the statement
of accused persons were recorded under Section 313 Cr.P.C. as
well as of three defence witnesses. The learned trial court after

considering the statement of all the withesses, documents
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exhibited by the prosecution and statement of accused as
recorded under Section 313 Cr.P.C, and three of defence
witnesses, passed the judgment dated 18.01.1996, impugned in

— the present appeal, whereby the accused-appellant were punished

f "ﬂ " n H "Da
i L.:‘a';'-.lfor offence under Section 302 r/w 34 IPC and 404 IPC as
__:;_,llmentioned in the above paras.
o, wmmn &/
SR ENE The learned counsel for the appellant Mr. RDSS Kharlia along

with Ms. Kinjal Purohit, submitted that they have preferred the

present appeal on the following grounds.

“"1. Because, the learned trial court has erred in
convicting and sentencing the appellants.

2. Because there is admittedly no direct evidence
of the crime. Circumstances relied upon by the
learned court below are not made out. Under these
circumstances, the case for conviction is not made
out.

3. Because, the Extra Judicial Confession relied
upon by the learned trial court, is not a piece of
evidence, which should have been relied upon. This is
a totally fabricated evidence. Witnesses have been
doubted and therefore, the evidence deserves to be
discarded.

4.  Because the P.W.1 Rajaram the first informant
has clearly deposed that these witnesses have come
to him and has stated that they wanted to help the
prosecution. In the face of this witness their
testimony could not have been relied.

5.  Because the circumstances of last seen has been
found to be established on the basis of the evidence
of the father of the deceased. No identification parade
was held. It is the admitted case that the witness had
seen the accused for the first time when the accused
allegedly went to his shop. Next time they were seen
by him in the Court. This makes his evidence
unreliable.

6. Because the Photo Graphs have been held to be
of the spot, where the dead body was found. There
was no spot near the dead body, which has the
resemblance of the back ground of the photographs,
the 1.0. could have said so but there is nothing on
record to suggest the same. Wrong reliance has been
placed on the photographs.

7.  Because the First Information Report was a post
investigation document. According to the prosecution
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witnesses the author of the First Information Report.
He can not be held to be a witness who would say lie
on this court.

8. Because the manner in which the investigation
has taken place, it can be termed to be an unfair
investigation.

9. Because, the recoveries alleged to be made at
the instance of the accused are false recoveries. If
the information is recorded on 28" and the recoveries
are made on 30™ then there is no other conclusion
then that the recoveries were false.

10. Because the statement of P.W.1, Rajaram
makes it clear that the Camera was not recovered at
the instance of the accused and it was at the behest
of witness that the same was planted.

11. Because, the person whom the watch was
recovered, could have been produced to prove that
the watch was given to him by the appellants, but this
was not done, it shows that the recovery was false.
12. That the other grounds will be narrated at the
time of arguments.”

On the basis of the above grounds, as raised in the appeal,
learned counsel for the appellants submitted that the named FIR
was lodged by complainant against the accused-appellants on the
basis of the information as given to him by one Raja Ram
Nayak and Bhani Ram who stated that the deceased was killed
by the accused-appellants. They snatched his bag and then fled
away.

According to learned counsel for the appellants, a perusal of
the FIR shows that the servant of the complainant namely
Kumbha Ram informed him that he heard about the incident orally
around 6:00 a.m. in morning which he (servant Kumbha Ram)
further communicated to complainant around 08:00 a.m. and
thereafter he (complainant) reached the spot where already
persons gathered. The complete case/ FIR was instituted by
complainant who is not an eye-witness, but on the basis of
narrations of Raja Ram Nayak and Bhani Ram. Learned counsel

pointed out that though the informant Raja Ram Naik and Bhani
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Ram stated to have witnessed the incident, as per complainant,

but they did not inform the police about the incident, rather it is

complainant, who on his own lodged the oral report on

. which FIR bearing No. 232/1991 was registered. The

Y & o\learned counsel seriously questioned the conduct of the

® }complainant as even though he was not an eye-witness but his act
U o
I:-_‘ L ltk: Fi

“%y .ot 2/ of lodging the named FIR reflects that the it was lodged with

/__.-'c";_:‘. m R,‘i\ I.:_

ulterior motives. He submitted that as the oral report was lodged
by the complainant based on narration of Raja Ram Nayak whose
statement was recorded as PW-1, therefore, the statement, being

relevant, are reproduced as under:-

"37o7 W T 7-8 7IE UBS P 1T & AT WK} FRINT AIH YT
8 §oI & B9 HY U ST 9 H&T [& 3167 Gag ofF a8 a1 S7BT
7oIgY gorciiel A/ Ut ¥8 o d Yd# @Il & 79P Bl W% ARGl
GTHY 9% P G T T P IGH B I 9D I SN B
T T @t @ 9 gel off, fore@ et gv wIs® @ faenT 2
arer gt ) ARt g5 21 §9 4% 99T T guand 7 @d gsie
AEIE & QT 4 Y T ¥ SEPH W AR AFF T HHRH
ZwR | YOI dl 96l Jaddl [ §9 IeH &I TI9eT §F 8T
IR g YA TEAE St §9v B @t & U vEar § 9E
a% foar &1 wgHeT g wardEr 7 avet @ A gwdr Sar @
ferar g artfic 391 7 RSV @It 7 I T T ST @roft B
avE 4T T T JaF T A BT BT o TH

Learned counsel referred, at the cost of repetition, to the

facts as stated in the cross-examination by PW-1, in which he

(Uploaded on 09/10/2025 at 06:35:45 PM)
(Downloaded on 15/10/2025 at 12:40:10 PM)



&

o/ that both the accused-appellants accepted their guilt

[2025:RJ-JD:42692-DB] (6 of 26) [CRLA-73/1996]

stated that police first inspected the place of incident and

thereafter, registered the FIR in the police station. This

withess admitted that 2-3 days after the incident, PW-13

and PW-14, told him that they are leaders of kumhar’s

L.:f}j"-.lsamaj and wanted to be witnhesses in the case and would

,*state against the accused-appellants and would also state

before them. Learned counsel further pointed out the
specific line that initially the complainant refused, however,
he was swayed away by their persuation and believed their
story as they were carrying a bag in which there was one
camera which they wanted to handover to the police. By
referring to the facts as stated by PW-1, in the cross-examination,
learned counsel submitted that intentionally, without any
basis, PW-13 and PW-14 namely Jai Chand and Narayan
Singh stepped in and insisted PW-1 that they want to
support his case by giving some evidence. The admitted

fact that they were carrying a bag with a camera inside

shows that they came with evidence to plant, to falsely

implicate the accused-appellants.

The counsel further submitted that as the FIR was lodged on
the information of Kumbha Ram (servant of complainant) and
therefore, he referred to the statement of PW-3 Raja Ram and
PW-4 Brij Lal as complainant witnesses the incident. The
statement of both the withesses shows that they were declared
hostile by the prosecution and destroyed the complete
basic story as orally reported to the police by PW-1. PW-4

specifically stated in examination-in-chief "% &R YM @ Wd & WA
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P U By oy N =afdd & T =) M7 Even after the complete

denial by PW-2 and PW-4, of having seen the body of the

deceased in the agricultural field, still PW-1 falsely stated that
they informed him about the accused-appellant, shows that the
.complete case as lodged against them is fake on the face of

,llrecord. The learned counsel submitted that as many as five

witnesses were declared hostile by the prosecution namely PW-2,
PW-3, PW-4, PW-5 and PW-6 who were presented as important
witnesses by the prosecution. Without any basis the named FIR
was lodged against the appellants on the basis of unverified
version of PW-2 and PW-4 who denied the complete story of PW-1
and therefore, it is clear without any iota of doubt that appellants
are innocent and falsely implicated in the case.

Ignoring the above clear denial, learned trial court passed
the impugned judgment which is contrary to law. The learned
counsel further submitted that the statement of PW-15 Atar Singh,
the Investigating Officer is also relevant and so relevant lines

from his statement are reproduced as under:-

eI 22,/9,/91 @ # Gret At § dA1T 91 99 WoT
sfl RTGTINTH 7 ofTFT EIfO% by qar] gider &1 foreedl 3w
gicl SIGWIR forear 7/ Sif &I U% 3718 SN He Ul—1 & fore
v & W UB W AN SN &/

foreg a@ier getforg —

I8 & Tead & & 49 Usel EHCArIT &1 A9 AldT
IGHY v % 3TE 3% 915 § §of @l 811 A T & T
TIHT § TNV g Tarerd & A1 o9 § SRyl dl derreT
HY V&I T 99 [Q% 23,/9,/91 &I GARHl & GINIT Tl el
B SIYFTTT ATASH] Bl TN Blg I 9 P HGH &
U ST W1 BT HIGH 3T a9 i W HBGHT H auleT
BVl TN THIIBY S TENTT Bl T SIS W dTENT B
GIRTT TTaT8T ARTIVINIE @7 I gar 9| I8 Gl S7oT &1
T&l & Sree g ARTIOr (g TarerT B 3T e uv
awdrer @t off a1 ¥ SFP Mg FiHY awne @ oft| feiE
23,/9,/91 @I H Jc7SHl TIT AT v GFE< [Heal T8l v
24 TNRT Bl AT B [o19 SITGH! i o § TareTT & [
g9 #9 q97 ford o Ig y3 g €| JE BEA Void & &
37 TGIER T BOGIE VSN # e §99 @ forg @Er &8

(Uploaded on 09/10/2025 at 06:35:45 PM)
(Downloaded on 15/10/2025 at 12:40:10 PM)




[2025:RJ-JD:42692-DB] (8 of 26) [CRLA-73/1996]

3 TSI 7 FTBR BV QAT §9 UV § TaIEl B A7 TarE
@7 &/ I _FHE Tad & [& JaF & IR R g8l 7 49 8/
g # dlp uv war Aol 8 3V I dEAr W Tod & &
59 TSl 9 99 P SAgId W T § Tad ®Y @ e
TS 8 I8 PET Tedd 8 [& GNruiNE 9 oda< @ 99
DT Bicl 8t 3 & ggat sTHIGH B BV UHRH P TF T
gl 7 915 & A Ui oY 31T 81/ 3V TE  HE Tora & b
ﬁfﬁﬁ?aﬁwﬁaﬁwﬁwwﬁﬁ/agwﬁ?‘%

7 g3l DHYT TG HRard I BIGE & off uvg o d

W 39 PV Pl JvHESH B TS off d9 AR T Bersr
orge arcT off Yo7 3rav off 7 HART & H v@T AT/ g
g f& ¥ Y5t el P BAR ¥ TE T4 RoIS 7]
ﬁwmﬁw@mﬁaﬁaaﬁm/ Cog

74
;%

The counsel specifically pointed out the cross-examination of
the Investigating Officer, Atar Singh (PW-15) and submitted that
PW-15 denied that he first inspected the place of incident and then
registered the FIR whereas PW-1 in his cross-examination
specifically stated “ag w8l & f& gferd # o9 § g A sRrem <= T
T9 S Pal fb dga e <@ oad 8 R Tt 6 R || 369 R UEd
SEM Hier I@r 7 R TR g goer yed fi—1 o= # gof #r|”. This

serious contradiction in the statement of PW-1 and PW-15 shows

that the Investigating Officer has not acted in an fair manner and
the investigation since inception was not fair. The Investigating
Officer further stated that he investigated the facts from PW-13
Jai Chand and PW-14 Narayan Singh as he came to know, during
the investigation, that they (PW13 and PW-14) have relevant
information. PW-15, as per learned counsel, on the basis of above
lines, submitted that he denied the fact that Narayan Singh
and Jai Chand had any photo camera and they came to him
along with complainant. The relevant lines, as referred by

learned counsel from cross-examination of PW-15 are "dg &adl

Ted 2 f& TREer Rig 7 Sa< & 9N SR BIe) 8 3R 9 ugd 39 Al
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P AP VOIRM P UNT ¢ 8 T 91§ § W 9N @pR MY & [”. This
statement of Investigating Officer is completely false, incorrect
and contradictory because, as already pointed out in the above

paras, learned counsel submitted that PW-1, the complainant, in

D*‘a"""-.lhis cross-examination stated “gg W& ? f& AREU Rig 9 =<

__;_,+mwﬁsvam$€r—%hﬁaﬁﬁ%wme},wﬁﬁwmﬁw

&

"?.__..-"ay—gr%amwwﬁwﬂwﬁmuﬁﬁa@wwaﬁ%

7T 8, 89 A8 991 © 3R S I8 W FEl 5 59 39 A @) e
& Jafom IR U Y T TR 9MA §H &1 39ad L. “F9 A I
TATEN W U Y T4 F IS S By yge N7 A i | 3w N 9
AT Y T FHE fF am A T N B, aE wE 2| g W w8 5 59 9w
[ e | MG | R O s 10 2 M G = O o

G o L Accordig to learned counsel, the serious contradiction in

the statement of PW-1 and PW-15 shows that Investigating
Officer was acting in collusion with PW-13 and PW-14 to
falsely implicate the accused-appellants and it is a clear
case of planting of evidence against the accused-appellants
by Investigating Officer, PW-15, in collusion with PW-13 ad
PW-14. The learned counsel further submitted that the
Investigating Officer stated that on the accused information, as
received under Section 27 of Evidence Act, he recovered the
camera. According to PW-15 there was a reel inside the camera.
The counsel further submitted that PW-1, whose statements were
recorded by the trial court on 22.05.1992 stated that PW-13 and
PW-14 were carrying a camera but the contradictory facts,
as stated by the Investigating Officer in his statement
before the trial court recorded on 18.11.1995, has put

serious question mark on his conduct and declares the
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entire investigation and recovery of camera as made him
shows collusion between them.
The learned counsel then referred to alleged recovery made

T by the Investigating Officer of camera along with reel for which

T

14 .\ the recovery memo Exhibit P-22 was prepared on 30.09.1991.
'. 5 ,|'This Exhibit P-22 was not admitted by the accused in the trial

o J

W . T : 7 '\\:'.."
"‘-F?fg}, _ Huf._‘_‘f%-"' and a note in this regard was also mentioned on Exhibit P-

22. The learned counsel submitted that one Nemi Chand S/o
Rameshwar Singh and Narayan Singh S/o Chunni are recovery
witnesses to Exhibit P-22. The counsel further submitted that
Nemi Chand was not produced in evidence by the
prosecution and as far as Narayan Singh is concerned his
statement was recorded and he has already pointed out the
conduct of PW-14 regarding the planting of evidence of camera
from the testimony of PW-1. Therefore, the recovery of camera as
tried to proved by the prosecution is false and baseless and
further this declares the recovery as fake and destroys the
complete foundation of prosecution story.

The counsel further submitted that other recovery memos,

as prepared by the Investigating Officer, were also not admitted

by the accused-appellants and a note in this regard (not

admitted) was specifically mentioned on respective memos,

exhibited in the trial. Learned counsel further submitted that the

accused Bhagwana Ram denied giving any information under
Section 27 of the Indian Evidence Act to Investigating Officer. The
accused were falsely shown to have been arrested on 27.09.1991.
The counsel further submitted that the police prepared Exhibit P-

17, dated 30.09.1991, which is recovery memo of one HMT watch.
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The recovery witnhesses of Exhibit P-17 are Sharwan Kumar S/o

Pukhraj and Govind Ram S/o Shankar Lal, but they were not
produced

in evidence by the prosecution to prove the
T recovery of HMT watch. The counsel submitted that as all
i .~ o)\ important witnesses turned hostile, the statement of complainant
[ o -
\ S ® ,|'PW-1 and Investigating Officer, PW-15 are contradictory to each
N — AT 7
N9y ot/ other and this, therefore,

declares complete case of the
prosecution as false and even the alleged recovery of camera from

the accused shown by Exhibit P-22 is also false as same was
planted. This fact has been pointed out learned counsel from the
cross-examination of PW-1 i.e. complainant. Therefore, no
recovery was made from accused-appellant rather it was planted
by PW-13 and PW-14 in collusion with PW-15. Therefore, the
complete case is false.

After this, the learned counsel referred to the statement of

PW-8 who is the brother of the deceased, who in his examination-

in-chief stated that he saw the body of his deceased brother,
Mangal Sain, and at that time there was no watch, no chain on his
body and also the camera. He further stated that the police
recovered the HMT watch from one rehdiwala namely Ashok
Kumar Sindhi. The counsel then referred to the cross-examination

of this witness PW-8 who stated “&<I & sRMS &eel B W AA—31TS

f&T gearq g8 Y. 99 oSS B SR gEd W uRRem @ 3R 9§ uS WMe

@ ofl”. According to learned counsel this witness PW-8 stated false

and incorrect fact regarding the recovery of watch and further that

when he saw the body, there was no watch, chain and camera on

the body whereas PW-1 in his cross-examination stated "9

Ai® v T4 g9 qae @ _fored ge gl g @it @I a9 eft”, therefore,
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there are serious contradictions regarding watch and the
chain in the statement of PW-1 & PW-8, who are the brothers
of the deceased-Mangal Sain and present on the spot at the same
time. Therefore, the recovery of HMT watch, as stated to have
been made by the police on the information of the accused-
,llappellants, is false and statement of PW-8 cannot be relied upon
for the conviction of the accused-appellants. Learned counsel
further submitted that PW-8 stated that police recovered the
watch from one Ashok Kumar Sindhi, near Bus Stand

Hanumangarh, however, the statement of Ashok Kumar

Sindhi were not recorded during trial as he was not

produced in evidence by the prosecution, due to non-
recording of the statement of important witnesses Ashok
Kumar Sindhi, the complete recovery of the watch becomes

doubtful and that is why the accused-Bhagwana Ram

rightly denied the recovery memo Exhibit P-17 as prepared

on 30.09.1991.

Learned Counsel further submitted that rest of the witnesses
also failed to make any incriminating statements against the
accused-appellants and therefore, whatever they stated in their
statement before the learned trial court was not sufficient to
record the conviction of the appellants. He further pointed out that
PW-13 Jai Chand stated in his examination-in-chief that both the
accused persons informed him that they have killed the deceased-
Mangal Sain and requested him for a compromise or settlement in
the matter. This witness in cross-examination stated that
deceased-Mangal Sain is the relative of Narayan Singh, PW-14 and

he is also, as per the details mentioned in the statement recorded
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by learned trial court is of the same caste i.e. "kumhar” stated
"g% T8 7 5 JaRmE T N ¥ oed IR A 9 H 99 o9 qag N
W N S I R T B & Her’. This fact of compromise was

informed, as per the PW-13, to him in the morning around 08:00

va.m., however, he did not inform this fact to complainant Raja

,|'Ram, brother of the deceased and, this further shows that this

withess was planted to support the false story of extra
judicial confession and this witnhess further connects
himself to PW-14 Narayan Singh. According to learned
counsel, PW-13 Jai Chand, PW-14 Narayan Singh and PW-1
Raja Ram belongs to same caste and in collusion with PW-
15, Investigating Officer, complete false acquisition was
designed in the case. According to learned counsel PW-14,
Narayan Singh, is an important witness in this case. Witness PW-
14 in his examination-in-chief stated that both the accused-
appellants confessed to him that they killed the deceased and they
narrated him the reason and the manner in which they killed the
deceased. By referring to the cross-examination of PW-14, the
learned counsel submitted that as per PW-13 Jai Chand, the
accused-appellants confessed their guilt to him around 08:00 a.m.
and thereafter they went to PW-14 Narayan Singh around 10:00
a.m. Despite this, both PW-13 and PW-14, they did not
lodge any report and same was lodged by PW-1. The counsel
submitted that conduct of PW-13 and PW-14 was seriously
contradictory and further comes into question when their
statement are read along with statement of PW-1, the
complainant. He further submitted that PW-14 went to the police

station without any reason and basis and further, as per
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prosecution, at the behest of the accused-appellants one safa,
camera and HMT watch were recovered after 7-8 days whereas
as per PW-1, PW-14 was carrying the camera in his bag

which he wanted to hand over to the police, which he did

,also and by this is how they planted evidence in collusion

/'with the Investigating Officer, PW-15. The prosecution this

way tried to prove the guilt of accused-appellants. Counsel

referred to the relevant lines from the cross-examination of PW-14

which reads as "4 9@ €8 § & gafoM™ gRT 9a18 5 91 ¥ oM #
TR M & Jemar AR fHE 1 T8 T off| oM R 39 g @ 9«
R W S 1 A 59 T BT o ToP D IRAR are B A fpar B
the serious unwanted interference and intentional involvement of
PW-14 in the case and his designed narration about alleged extra
judicial confession of the accused-appellant is illegal on the face of

record. PW-1 by his cross-examination has declared the complete

testimony of PW-14 as doubtful and contradictory and therefore,

evidence of PW-14 cannot be read and relied upon for the purpose
of conviction of the accused-appellant in the present case.

The counsel further submitted that the present case is
not based on eye-withess rather it is a case based on
circumstantial evidence. The deceased died due to
strangulation, however, not a single witness was able to prove the
presence and involvement of accused-appellant beyond
reasonable doubt. He further submitted that when the statement
of PW-1, PW-14 and PW-15 are full of contradiction and infirmities
and further their statement declares the complete recovery as
illegal being planted, then the finding of the learned trial court

regarding the conviction are erroneous. The learned trial court,
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according to learned counsel, without any basis ignored the
serious contradictions in the statement of PW-13 and PW-14 read
with PW-1 and PW-15. Further the learned trial court ignored

the important fact that the statement of Ashok Kumar

f};-.ISindhi from whom the HMT watch was recovered as per
_r‘;}PW-15 was not reproduced in evidence to prove the

o J

&)/

,, O ". I { y - - ==
"%y .not >~ recovery. When the recovery is itself doubtful, as visible

from the record, then by not examining the same in right
perspective, the learned trial court committed the grave
illegality. Learned counsel further submitted that trial court by its
findings tried to cover up the serious lecunae, as left by the PW-15
Investigating Officer and then by prosecution during the trial, by
recording self satisfaction. It is the duty of the trial court to see
that prosecution proves the case about the guilt with support of
material witnesses and the recovery of the articles beyond
reasonable doubt. Therefore, the complete case is based on no
evidence rather full of contradictions and infirmities. Further,
according to learned counsel, as the present case is based on
circumstantial evidence, the law laid down by the Hon’ble
Supreme Court in the case of Sharad Birdhi Chand Sarda Vs.
State of Maharasthra (1984) 4 SCC 116 should have been
followed by the learned trial court while recording the conviction of
the accused-appellant. In last the learned counsel submits that
the present appeal deserves to be allowed and the judgment
passed by the learned trial court dated 18.01.1996 deserves to be
quashed.

Per Contra, the learned Public Prosecutor Mr. Pawan Kumar

Bhati, strongly supported the judgment of the trial court and
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countered the arguments as raised by Dr. RDSS Kharlia, counsel
for the appellants. The learned Public Prosecutor submitted that
the complainant in his oral report dated 22.09.1991 named the
— accused-appellants and therefore, their involvement was informed
u : D.' to the police at the inception of case. He further submitted that

the recovery of camera, HMT watch and other articles proved their

g -'H 1,1\"'

”J,—,} : w3 involvement without any doubt in the present case. He further
submitted that for such a heinous offence like Section 302 IPC,
where the prosecution has proved the case beyond the reasonable
doubt there should not be any interference in the judgment of
conviction for any minor contradictions, infirmities etc. when the
evidence is sufficiently recorded and considered by the learned
trial court while recording the conviction.

Heard learned counsel for the parties and perused the
record. We may now deal with the arguments raised by the
counsel Dr. RDSS Kharlia in the further paras.

According to learned counsel for the appellants, the present
case is based on circumstantial evidence as the evidence of PW-1,
PW-2 and PW-4, failed to prove the presence of the accused-
appellants at the time of alleged incident. The impugned FIR as
registered by PW-1, the complainant is based on information as
given to him by one Raja Ram and Brij Lal whose statements were
recorded as PW-2 and PW-4, however, both these persons denied
having seen any body in their field. They even refused to
recognize Raja Ram PW-3 and Mani Ram and therefore, according
to learned counsel the complete story of the prosecution is false.
While considering the above arguments of the learned counsel for

the accused-appellants, this Court noted that PW-1, Raja Ram son
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of Birbal stated that he was informed about the incident by Raja
Ram Nayak and Bhani Ram and therefore, it is clear form the
statement of PW-1 that he is not an eye-witness. The facts, as
noted by this Court from the statement of PW-2 and PW-4, are
that both the witnesses completely denied the incident and
_,itherefore, the act of PW-1 of naming both the accused-appellants
in the FIR looses its basis and declares that on unconfirmed
information or hearsay basis he named the appellant and no real
witness, who saw the incident, named the accused-appellant in his
testimony before trial court, therefore, this reaches to the definite
conclusion that the presence of the accused-appellant at the time
of alleged incident has not been proved by the prosecution or
rather prosecution failed to prove their presence at the time of
alleged incident through the statement of PW-1, PW-2 and PW-3.
Further PW-13 and PW-14 namely Jai Chand and Narayan Singh
are also not eye-witnesses, however, they entered into the story
of the prosecution on their own by stating that accused-appellants
confessed their guilt before them. On this basis the prosecution
tried to believe and levied to prove the story of extra judicial
confession as made by accused-appellants to PW-13 and PW-14.
This Court minutely examined the statement of PW-13 and PW-14
while parallely reading the statement of PW-1 and noted that PW-
13 and PW-14 played an intentional active role being the caste
leaders, in showing the involvement of accused-appellants in the
alleged incident. Their act of persuading PW-1 and their conduct of
carrying the bag with the camera, as stated by PW-1 in his cross-
examination, leads to definite conclusion of this Court that PW-13

and PW-14 planted the evidence to falsely accuse the accused-
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appellants in the present case. While recording the above finding,
this Court also records that the recovery of camera, Exhibit P-22,

seriously disputed by accused- Bhagwana Ram (note mentioned

e in Exhibit P-22) in which Jai Chand and Narayan Singh were
:_‘-' i L.:‘;::-.shown as recovery witness, however, the conduct of Narayan
L5 W -

\2 __:;}Singh has already been noted by this Court from the cross-
J".’_F Not

examination of the complainant PW-1, which is a clear act of PW-

14 of planting the camera as an evidence against the accused-
appellants. Further the

recovery witness Nemi

Chand S/o
Rameshwar Singh was not produced in evidence to prove this

recovery, therefore, the recovery of camera has not been proved

by the prosecution and similarly the recovery of the HMT watch

has not been proved as same was recovered from one Ashok
Kumar Sindhi

who was not produced

in evidence by the
prosecution (the person from whom the alleged HMT watch

was recovered by the police and but not produced in
evidence) so, non-recording statement of the person Ashok
Kumar Sindhi, declares the recovery of HMT watch as fake and
this has further declared the complete recovery made in the case
as fake and put serious question mark on the conduct of the
Investigating Officer. This Court further noted that Exhibit P-17,

the recovery memo of HMT watch, bears the witness of one

Sharwan Kumar S/o Pukhraj and Govind Ram S/o Shankar Lal but
both these persons were not produced

in evidence by the
prosecution. This Court noted from the record of the learned trial

court that the accused-appellant Bhagwana Ram disputed/not
admitted Exhibit P-17 (recovery sealed camera reel

and its
opening), Exhibit P-18 site memo recovery HMT watch, arrest
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memo Exhibit P-19, arrest memo accused-Jaimal, arrest memo,
accused- Bhagwana Ram Exhibit P-20, recovery memo registered
of photo studio exhibit P-21, recovery memo camera with reel

— exhibit P-22, recovery memo one shirt-pent, one vest, one

Loat Higas

|« 92\ underwear and one pair of shoes exhibit P-24, recovery memo one

Ep Ly

__:;,ishirt accused-Jaimal, Exhibit P-25, Exhibit P-27, Exhibit P-28,

o J

o

o5, T Exhibit P-29, Exhibit P-31, Exhibit P-32 and Exhibit P-33. The fact

that the accused- Bhagwana Ram has not admitted all the
above recovery memos and connecting documents,
seriously declares the conduct of the Investigating Officer a
serious doubtful as he failed to conduct the fair and
impartial investigation in the matter. The collusion between
the Investigating Officer and PW-13 and PW-14 is clearly
visible and it is a classic case of planting the evidence in
the case against the accused-appellants.

On the basis of serious contradictions regarding the recovery
camera and HMT watch from the statement of PW-1, PW-8, PW-
13, PW-14 and PW-15, this Court has reached to the definite
conclusion that prosecution failed to prove the alleged recoveries
from the accused-appellants and the benefit of this goes in favor
of accused-appellants. This Court has recorded in the above paras
that on account of PW-2 and PW-3 been declared hostile, on the
basis of which PW-1 lodged the named FIR against the accused-
appellants proves that there is no eye-witness of the alleged
incident and it is a case based purely on circumstantial evidence.
The law in regard to circumstantial evidence is well settled and the
five golden principles as laid by the Hon’ble Supreme Court in the

case of Sharad Birdhi Chand (supra) are as under:-
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153. A close analysis of this decision would show
that the following conditions must be fulfilled
before a case against an accused can be said to be
fully established:

(1) the circumstances from which the conclusion of
guilt is to be drawn should be fully established.

It may be noted here that this Court indicated that
the circumstances concerned "must or should" and
not "may be" established. There is not only a
grammatical but a legal distinction between "may
be proved”"and "must be or should be proved" as
was held by this Court in Shivaji Sahabrao Bobade
v. State of Maharashtral9 where the observations

were made: [SCC para 19, p. 807: SCC (Cri) p.
1047]

"Certainly, it is a primary principle that the accused
must be and not merely may be guilty before a
court can convict and the mental distance between
'may be' and 'must be' is long and divides vague
conjectures from sure conclusions.”

(2) the facts so established should be consistent
only with the hypothesis of the guilt of the
accused, that is to say, they should not be
explainable on any other hypothesis except that
the accused is guilty,

(3) the circumstances should be of a conclusive
nature and tendency,

(4) they should exclude every possible hypothesis
except  the one to be  proved, and

(5) there must be a chain of evidence so complete
as not to leave any reasonable ground for the
conclusion consistent with the innocence of the
accused and must show that in all human
probability the act must have been done by the
accused.

154, These five golden principles, if we may say
so, constitute the panchsheel of the proof of a case
based on circumstantial evidence.

The prosecution has failed to follow the above principles. The
case is based on circumstantial evidence and the learned trial

court committed a serious mistake by not conducting the trial of
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the case considering it to be the case based on circumstantial
evidence. The complete trial is faulty and conviction as recorded is
erroneous.

I PW-13 and PW-14 by their testimony has tried to prove that

u ; % '\ both the accused-appellants confessed their guilt before them and

+therefore as per the prosecution this case is based on extra
”J,—,} '_ w3 judicial confession.

The learned counsel also referred to the judgment of the

Hon’ble Supreme Court passed in the Panchoo Vs. State of

Haryana reported in 2011 (10) SCC page 165 where the Apex

Court examined the issue of extra judicial confession. Para 16 and

28 of the judgment are reproduced as under:-

“16. The extra-judicial confession made by A-1,
Pratham is the main plank of the prosecution case.
It is true that an extra-judicial confession can be
used against its maker, but as a matter of caution,
courts look for corroboration to the same from other
evidence on record. In Gopal Sah v. State of Bihar™
this Court while dealing with an extra-judicial
confession held that an extra-judicial confession is
on the face of it, a weak evidence and the courts are
reluctant, in the absence of a chain of cogent
circumstances, to rely on it for the purpose of
recording a conviction. We must, therefore, first
ascertain whether the extra-judicial confession of A-
1, Pratham inspires confidence and then find out
whether there are other cogent circumstances on
record to support it.

28. This Court in Haricharan case clarified that
though confession may be regarded as evidence in
generic sense because of the provisions of Section
30 of the Evidence Act, the fact remains that it is
not evidence as defined in Section 3 of the Evidence
Act. Therefore, in dealing with a case against an
accused, the court cannot start with the confession
of a co-accused; it must begin with other evidence
adduced by the prosecution and after it has formed
its opinion with regard to the quality and effect of
the said evidence, then it is permissible to turn to
the confession in order to receive assurance to the
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conclusion of guilt which the judicial mind is about to
reach on the said other evidence.”

Hon'ble Supreme Court in the case of Sehdevan and Ors. Vs.

State of Tamil Nadu in a criminal appeal No. 1405/2008 decided

,-h'_\"é_'qua‘.'-_','f';-‘___ on 08.02.2012 again examined the issue of extra judicial

A o,

o

Z\confession in depth, the relevant paras of the judgment are

i

;7 /reproduced as under:

af v

"18. Accepting the admissibility of the extra judicial
confession, the Court in the case of Sansar Chand
v. State of Rajasthan 2010 (4) R.C.R. (Criminal)
825: 2010 (6) Recent Apex Judgments (R.A.J.)
235: MANU/SC/0869/2010: (2010) 10 SCC 604
held that:
29. There is no absolute rule that an extra judicial
confession can never be the basis of a conviction,
although ordinarily an extra judicial confession
should be corroborated by some other material.
[Vide Thimma and Thimma Raju v. State of Mysore,
Mulk Raj v. State of Uttar Pradesh, Sivakumar v.
State SCC paras 40 and 41: AIR paras 41 & 42),
Shiva Karam Payaswami Tewari v. State of
Maharashtra and Mohd. Azad v. State of West
Bengal]

30. In the present case, the extra judicial
confession by Balwan has been referred to in the
judgments of the learned Magistrate and the
Special Judge, and it has been corroborated by the
other material on record. We are satisfied that the
confession was voluntary and was not the result of
inducement, threat or promise as contemplated by
Section 24 of the Evidence Act, 1872.

19. Dealing with the situation of retraction from the
extra judicial confession made by an accused, the
Court in the case of Rameshbhai Chandubhai
Rathod v. State of Gujarat 2009 (3) R.C.R.
(Criminal) 618: 2009 (4) R.A.J. 370:
MANU/SC/0663/2009: (2009) 5 SCC 740, held as
under:

It appears therefore, that the Appellant has
retracted his confession. When an extra judicial
confession is retracted by an accused, there is no
inflexible rule that the court must invariably accept
the retraction. But at the same time it is
unsafe for the court to rely on the retracted
confession, unless, the court on a consideration of
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the entire evidence comes to a definite conclusion
that the retracted confession is true.

20. Extra judicial confession must be established to
be true and made voluntarily and in a fit state of
mind. The words of the witnesses must be clear,
unambiguous and should clearly convey that the
accused is the perpetrator of the crime. The extra
judicial confession can be accepted and can be the
basis of conviction, if it passes the test of
credibility. The extra judicial confession should
inspire confidence and the court should find out
whether there are other cogent circumstances on
record to support it. [Ref. Sk. Yusuf v. State of
West Bengal MANU/DE/2040/2011: 2011 (5) R.C.R.
(Criminal) 762: 2011 (5) Recent Apex Judgments
(R.A.J.) 308: MANU/SC/0701/2011 : (2011) 11 SCC
754 and Pancho v. State of Haryana
MANU/SC/1275/2011: 2011 (4) R.C.R. (Criminal)
665 2011 (5) Recent Apex Judgments 481: (2011)
10 SCC 165

21. Upon a proper analysis of the above referred
judgments of this Court, it will be appropriate to
state the principles which would make an extra
judicial confession an admissible piece of evidence
capable of forming the basis of conviction of an
accused. These precepts would guide the judicial
mind while dealing with the veracity of cases where
the prosecution heavily relies upon an extra judicial
confession alleged to have been made by the
accused.

The Principles

(i) The extra judicial confession is a weak evidence
by itself. It has to be examined by the court with
greater care and caution.

(ii) It should be made voluntarily and should be
truthful.

(iii) It should inspire confidence.
(iv) An extra judicial confession attains greater
credibility and evidentiary value, if it is supported

by a chain of cogent circumstances and is further
corroborated by other prosecution evidence.

(v) For an extra judicial confession to be the basis
of conviction, it should not suffer from any material
discrepancies and inherent improbabilities.
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(vi) Such statement essentially has to be proved
like any other fact and in accordance with law.”

Hon’ble Supreme Court in the recent case of Shanti Devi Vs.

State of Haryana, Criminal Appeal No. 2861/2025 decided

AN
%\ evidentiary value of circumstantial of extra judicial confession
which, has very weak evidentiary value and should be relied upon

with great care and caution. Relevant para of the judgment is as

under:

“"29. The law on the evidentiary value of
extrajudicial confessions is well settled that such a
confession has very weak evidentiary value and should
be accepted with great care and caution. This Court in
Sahadevan VS. State of Tamil Nadu
MANU/SC/0499/2012 : 2012:INSC:209 : (2012) 6
SCC 403 undertook a thorough examination of the
jurisprudence on the evidentiary value of extrajudicial
confessions and laid down certain guiding principles,
which are reproduced hereinbelow:

22. Upon a proper analysis of the above-
referred judgments of this Court, it will be appropriate
to state the principles which would make an
extrajudicial confession an admissible piece of
evidence capable of forming the basis of conviction of
an accused. these precepts would guide the judicial
mind while dealing with the veracity of cases where
the prosecution heavily relies upon an extra-judicial
confession alleged to have been made by the accused.

The Principles

(i) The extra-judicial confession is a weak
evidence by itself. It has not be examined by the Court
with greater care and caution.

(ii) It should be made voluntarily and should be
truthful.

(iii) It should inspire confidence.

(iv) An extra-judicial confession attains greater
credibility and evidentiary value, if it is supported by a
chain of cogent circumstances and is further
corroborated by other prosecution evidence.

(v) For an extra-judicial confession to be the
basis of conviction, it should not suffer from any
material discrepancies and inherent improbabilities.

(vi) Such statement essentially has to be proved
like any other fact and in accordance with law.”

in para 29 discussed and examined the

This bench in the case of Kishanlal Vs. State of

Rajasthan, DB Criminal Appeal No. 278/1996 decided by

judgment dated 22.08.2025 also relied upon the judgment passed
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by Hon’ble Supreme Court in the case of Sehdevan (supra) and
Shanti Devi (supra) while examining the issue of extra judicial
confession.

Considering the above judgments, this Court noted that PW-
\ 13 and PW-14, without any basis and justification entered into this
|Icase and persuaded the PW-1 that they would support his case
belng the leaders of the caste. The conduct of PW-13 ad PW-14 as
demonstrated by the complaint in his cross-examination in such
circumstances the alleged extra judicial confession as made to
PW-13 and PW-14 by accused-appellant cannot be believed,
rather the alleged extra judicial confession is to be discarded at
the threshold as the Hon’ble Supreme Court in the case of
Sendevan (supra) and Shanti Devi (supra) repeatedly cautioned
that the extra judicial confession being a very week piece of
evidence should be taken as a base for conviction utmost great
care and caution only when it is supported by other corroborated
evidence of the prosecution. The extra judicial confession should
be relied upon for the purposes of the conviction only then there
are no material contradictions and discrepancies in the testimony
of the material witnesses of the prosecution as before the trial
Court. If there are serious contradictions and infirmities the trial
court should desist from recording the conviction. Despite above
specific and clear law in regard to the extra judicial confession, the
learned trial court committed serious mistake while recording the
conviction in the present case.

On the basis of the above discussion and after considering
arguments of the respective counsels, this Court has already

recorded in the above paras that the present case is based on
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circumstantial evidence and the prosecution failed to connect the
chain of evidence of witnesses and the recoveries to prove the
guilt of the accused-appellant. Further, this Court noted material

T contradictions in the statement of PW-1 read with statement of

 PW-8, PW-13, PW-14 and PW-15 which has destroyed the

e

AT

_}complete foundation of the case of the prosecution and therefore
&/

"ﬂ{,—_ﬂ, : wi this Court has reached to a definite conclusion that prosecution

‘el Rais
Cral

has failed to prove its case beyond reasonable doubt against the
accused-appellant. Consequently, the present appeal deserves to
be allowed and the same is hereby allowed. The impugned
judgment dated 18.01.1996 passed by the learned trial court is

quashed and set aside.

The appellants are already on bail. Their bail bonds stands

discharged. The record of the trial court be sent back forthwith.

Keeping in view the provision of Section 437-A Cr.P.C./481
B.N.S.S, accused-appellants are directed to furnish a personal
bond in a sum of Rs. 25,000/- and a surety bond of the like
amount, before the learned trial court, which shall be made
effective for a period of six months, to the effect that in the event
of filing of Special leave Petition against this judgment or for grant
of leave, the accused-appellant, on receipt of notice thereof, shall
appear before the Hon’ble Supreme Court as soon as they would

be called upon to do so.

(RAVI CHIRANIA),] (MANOJ KUMAR GARG),J

130-Jatin/-
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