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HIGH COURT OF JUDICATURE FOR RAJASTHAN 
BENCH AT JAIPUR

S.B. Civil Writ Petition No. 12714/2020

Ajeet Moga Son Of Shri Durgaram Moga, Aged About 37 Years,

Resident Of Village And Post-Meharadasi, District- Jhunjhunu

----Petitioner

Versus

1. The State Of Rajasthan, Through The Principal Secretary,

Department Of Home, Government Secretariat, Jaipur.

2. The  Director  General  Of  Police,  Police  Headquarter,  Lal

Kothi, Jaipur.

3. Inspector General Of Police, Kota Range, Kota.

4. The Superintendent Of Police, Office Of Superintendent Of

Police, District Kota (Rajasthan).

----Respondents

For Petitioner(s) : Mr. Dharmendra Jain
Mr. Mukesh Kumar Meena

For Respondent(s) : Mr. Somitra Chaturvedi, Dy. GC with
Mr. Shubham Sharma

HON'BLE MR. JUSTICE GANESH RAM MEENA

Order

Arguments concluded on ::: November 21, 2025

Reserved on ::: November 21, 2025

Pronounced on ::: January 13, 2026

1. The  instant  writ  petition  has  been  filed  by  the

petitioner invoking Article 226 of the Constitution of India so

as  to  assail  the  order  dated  29.01.2020  (Annex.7)  issued

under the signatures of the Dy. Inspector General of Police,

Kota Range, Kota, whereby the petitioner has been punished

with the penalty of reversion from the post of Assistant Sub
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Inspector  Police  to  the  post  of  Head  Constable  after

dispensing with the regular disciplinary inquiry invoking the

powers given under Rule 19(ii) of the Rajasthan Civil Services

(Classification, Control & Appeal) Rules, 1958 (for short 'the

Rules of 1958'). The petitioner has also challenged the order

dated 28.08.2020 (Annex.10) passed by the Director General

of Police, Rajasthan, Jaipur, whereby the appeal filed by the

petitioner (appellant therein) under Rule 23 of the Rules of

1958 against the order of punishment, was dismissed.

2. The basic issue raised by the counsel appearing for

the petitioner is that the action of the respondents invoking

the powers given under Rule 19(ii) of the Rules of 1958 to

dispense with the regular disciplinary inquiry so as to make

the  inquiry  into  the  allegations  against  the  petitioner  was

wholly arbitrary, unjustified, unconstitutional and violative of

principles  of  natural  justice.  It  is  also  submitted  by  the

counsel  for  the  petitioner  that  the  allegations  /  charges

against the petitioner are frivolous and without any basis and

genesis  and  there  is  no  evidence  whatsoever  available  on

record to prove the charges against the petitioner. Counsel

also  submitted  that  the  respondents  have  relied  upon  the

photographs so as to link the petitioner with the criminals, is

also  not  justified  as  same  are  without  there  being  any

authentic  report  from any Forensic Science Laboratory (for

short  'the  FSL')  as  regards  the  genuineness  of  the
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photographs  which  were  published  in  the  newspapers.

Counsel  further  submitted  that  in  the  present  era  of

generating  fake  photographs  with  the  artificial  intelligence

believing any photograph for connecting the petitioner with

the criminals, is not justified until  and unless the report is

sought from the FSL Department as regards the genuineness

of such photographs. Counsel further submitted that the long

tenure of the services of the petitioner remained unblemished

and the petitioner has been honoured with various awards at

various levels.

Counsel appearing for the petitioner also submitted

that like the petitioner same allegation was levelled against

one Jodha Ram- Police Inspector, who is also seen within the

same  photographs  along-with  the  criminals,  was  also

punished with the penalty of dismissal from service. However,

in  the  appeal  against  the  punishment  order,  the  penalty

imposed upon said Jodha Ram, Police Inspector, was set aside

vide order dated 29.12.2020. The attitude of the Appellate

Authority is discriminatory as in similar set of allegations and

same evidence, the respondents have exonerated the Police

Inspector  Jodha  Ram  but  the  respondents  dismissed  the

appeal filed by the petitioner (appellant therein). 

3. Counsel  appearing  for  the respondents  submitted

that the decision of the respondents in dispensing with the

disciplinary inquiry by invoking the powers given under Rule
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19(ii)  of  the  Rules  of  1958  is  justified  in  the  facts  and

circumstances of the present case because there is sufficient

material available on the record so as to prove the charges

against  the  petitioner  as  regards  the  involvement  of  the

petitioner with the criminals. In the reply to the writ petition

it has also been stated that the petitioner went on Goa trip

from 22.08.2017 to 26.08.2017 along-with criminals without

sanction  of  leave  for  that  period  from  the  Competent

Authority. It is also submitted that due to involvement with

the criminals, publication of photographs in the newspapers

with the criminals, the image of the Police Department has

been tarnished by the petitioner, due to which the D.G.P. Disk

awarded  to  the  petitioner  has  also  been  seized.  The

respondents in the reply has also relied on call details which

took place in between the petitioner and the criminals so as

to dispense with the inquiry.

4. The  brief  facts  which  require  consideration  for

adjudication of  the issue raised in the present petition are

that  the  petitioner  was  initially  appointed  on  the  post  of

Constable  and was posted under  the Police Department at

District Rural where he joined his services on 06.11.2001. As

per the facts on record the petitioner was also recommended

for promotion on the post of Head Constable in view of his

excellent service and merit as is evident from the order dated

22.11.2007 (Annex.1) and after  due process the petitioner
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was  promoted  on  the  post  of  Head  Constable  vide  order

dated  31.05.2008.  The  petitioner  thereafter  was

recommended  for  promotion  to  the  post  of  Assistant  Sub

Inspector on the basis of his merit and excellent services. It

has come on record that the promotion of the petitioner on

the  post  of  Assistant  Sub  Inspector  was  not  a  regular

promotion  but  it  was  on  account  of  his  outstanding

performance and dedication towards the duties. This fact is

evident  from  the  order  of  promotion  dated  24.06.2014

(Annex.2).  It has been pleaded on behalf  of  the petitioner

that the services of the petitioner for consecutive 14 years

remained outstanding and he has also been honoured various

awards including 21 Cash Awards.

5. Vide  order  dated  13.01.2020  issued  under  the

signatures of the Dy. Inspector General of Police, Kota Range,

Kota, the petitioner was placed under suspension. The  Dy.

Inspector General of  Police, Kota Range, Kota in view of a

photograph  published  in  the  daily  newspaper  'Rajasthan

Patrika' on 13.01.2020 directed the Addl. Superintendent of

Police,  Crime  &  Vigilance,  Kota  Range,  Kota  to  make  a

detailed inquiry in regard to connection of the Police Officers

with  the  criminals.  The  petitioner  was  placed  under

suspension  vide  order  dated  13.01.2020  (Annex.6)  issued

under the signatures of Dy. Inspector General of Police, Kota
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Range, Kota, in exercise of powers under Rule 13 of the Rules

of 1958 in contemplation and pending of inquiry.

6. Without  holding  a  regular  disciplinary  inquiry  as

required under the Rules of 1958, the respondents vide order

dated  29.01.2020  (Annex.7)  imposed  a  penalty  upon  the

petitioner  of  reversion  from  the  post  of  Assistant  Sub

Inspector  Police  to  the  post  of  Head  Constable.  The

respondents  have  dispensed  with  the  regular  disciplinary

inquiry in exercise of powers given under Rule 19(ii) of the

Rules  of  1958.  The  reasons  as  shown  in  the  order  of

punishment  for  dispensing  with  the  inquiry  are  that  the

publication  of  the photographs of  the petitioner  along-with

the criminals in the newspapers has tarnished the image of

the Police Department which has lower down the reliability of

the Police Officers in the public. It has also been mentioned in

the impugned order of punishment that since the petitioner is

having  connection  with  the  criminals,  no  evidence  would

come against him and therefore, so as to maintain the trust

of the public in the Police Department, no regular disciplinary

inquiry is required.

7. Being  aggrieved  by  the  punishment  order  dated

29.01.2020  (Annex.7),  the  petitioner  (appellant  therein)

preferred  an  appeal  before  the  Director  General  of  Police,

Rajasthan, Jaipur, under Rule 23 of the Rules of 1958. The

Appellate  Authority  without  giving  any  reasoning  on  the



[2025:RJ-JP:52007] (7 of 51) [CW-12714/2020]

grounds raised in the memo of appeal, dismissed the appeal

of  the  petitioner  (appellant  therein)  vide  order  dated

28.08.2020  (Annex.10)  observing  that  in  view  of  the

connection of the petitioner with the criminals, there is no

possibility of coming of evidence against the petitioner during

the  regular  disciplinary  proceedings.  Therefore,  the

proceedings under Rule 16 or 17 of the Rules of 1958 are not

reasonably practicable.

8. Considered the submissions made by the counsel

for the petitioner as well as learned Dy. Government Counsel

appearing for the respondents and also scanned the material

made available on the record.

9. One  of  the  submission  made  by  the  counsel

appearing  for  the  petitioner  is  that  the  attitude  of  the

Appellate Authority is discriminatory for the reason that same

allegations were levelled against the petitioner and one Jodha

Ram, Police Inspector. The Disciplinary Authority vide order

dated  29.01.2020  after  dispensing  with  the  regular

disciplinary  inquiry  of  petitioner  imposed  a  punishment  of

reversion  from  service  and  by  a  separate  order  dated

29.01.2020, Jodha Ram, Police Inspector was also punished

with the penalty of dismissal from service. The petitioner and

Police  Inspector  Jodha  ram  filed  separate  appeals  against

their orders of punishment.
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10. The appeal of the appellant (present petitioner) was

dismissed  vide  order  dated  28.08.2020  without  assigning

detailed reasons regarding the grounds raised in the appeal.

The appeal of the Police Inspector Jodha Ram was allowed

vide order dated 29.01.2020 by the Appellate Authority with

the observations as under:- 

“vihykFkhZ }kjk izLrqr vihy vH;kosnu ds lanHkZ esa Jh tks/kkjke xqtZj

HkwriwoZ iqfyl fujh{kd dks fnukad 11-12-2020 dks O;fDrxr :i ls lquk

x;kA

vihykFkhZ }kjk izLrqr vH;kosnu] foHkkxh; rF;kRed fjiksVZ] O;fDrxr

lquokbZ  ds  le;  izLrqr  rF;ksa  ,oa  rdZ  rFkk  vfHkys[k  i=koyh  ds

voyksdu] ijh{k.k ,oa fo'ys"k.k ls fLFkfr fuEukuqlkj Li"V gksrh gS%&

vuq'kklfud vf/kdkjh] egkfuns'kd iqfyl }kjk bl izdj.k esa vihykFkhZ

Jh tks/kkjke xqtZj iqfyl fujh{kd ¼gky c[kkZLr½ dks  jkT; lsok ls

c[kkZLr ¼Dismissed from Service½ djus dk n.M ikfjr djus

dk  eq[;  vk/kkj  jktLFkku  if=dk  lekpkj  i=  ds  fnukad  13-01-

2020 ,oa fnukad 14-01-2020 ds laLdj.k esa izdkf'kr lekpkj ^^nkxnkj

[kkdh%& lkbZcj ,DliVZ vthr eksxk vkSj lh-vkbZ- tks/kkjke xqtZj dh

vijkf/k;ksa ds lkFk vk;h rLohjsa] xSaxsLVj j.kohj pkS/kjh ds flj ij Fkk

iqfyl vQljksa dk gkFk^^ ds 'kh"kZd ls izdkf'kr lekpkj ,oa bl laca/k

eas djk;h x;h izkFkfed tkap jgk gSA 

bl izdj.k ds laca/k esa ;g Li"V fd;k tkuk loZFkk mfpr gksxk fd

vihykFkhZ Jh tks/kkjke xqtZj iqfyl fujh{kd ¼gky c[kkZLr½ dks mijksDr

of.kZr izdkf'kr lekpkj ,oa bl laca/k esa djk;h x;h izkFkfed tkap esa

fdlh Hkh Lrj ij lquokbZ djus ;k Lo;a dk i{k j[kus dk dksbZ volj

iznku ugha fd;k x;k gS] tks uSlfxZd U;k; ¼Natural Justice½ ds

fl)kUr ds loZFkk foijhr gSA bl izdj.k ds laca/k esa dh x;h dk;Zokgh

iw.kZr% ,drjQk ,oa ,di{kh; jgh gS tks U;k; ds lkekU; fl)kUr ds

loZFkk foijhr gSA uSlfxZd U;k; dk ;g lqLFkkfir fl)kUr gS fd fdlh
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Hkh O;fDr pkgs og fdruk gh cM+k vijk/kh D;ksa uk gks dks fcuk lquokbZ

dk volj fn;s nf.Mr ugha fd;k tk ldrkA bl fl)kUr dks ekuuh;

loksZPp U;k;ky; lfgr lHkh U;k;ky;ksa }kjk ,d ckj ugha vusdksa ckj

fofHkUu fu.kZ;ksa esa js[kkafdr fd;k x;k gS] eq[kfjr ,oa iqu% LFkkfir fd;k

x;k gSA 

vihykFkhZ dks lEiw.kZ izdj.k esa viuk i{k j[kus dk dksbZ volj miyC/k

ugha  djk;k  x;k  gSA  volj  iznku  djus  ds  laca/k  esa  izkFkfed

tkapdrkZ }kjk ek= ;g mYys[k fd;k x;k gS fd Jh tks/kkjke iqfyl

fujh{kd gky fuyafcr eq[;ky; >wa>wuw dks c;ku nsus gsrq fnukad 23-01-

2020 dks ryc fd;k x;k tks  rfc;r [kjkc gksus  ls mifLFkr ugha

gqvkA ,slh fLFkfr esa vihykFkhZ dks Lo;a dk i{k j[kus gsrq vkbZank volj

fn;k tkuk visf{kr Fkk ftldk izLrqr izdj.k esa furkar vHkko jgk gSA 

vihykFkhZ }kjk vihy esa mBk;h x;h vkifRr dk ;g fcUnq Hkh lkjoku

gS fd izkFkfed tkap ds nkSjku izkFkfed tkapdrkZ vf/kdkjh] vfrfjDr

iqfyl v/kh{kd vijk/k ,oa lrdZrk dksVk jsat dksVk }kjk ;g tkuus dk

iz;kl ugha fd;k x;k fd lekpkj i= esa Nik QksVks fnukad 25-08-2017

dks tks yxHkx 3 o"kZ iqjkuk gS ftldk ewy QksVks dgha Hkh miyC/k ugha

gSA ;g QksVks lekpkj i= ds ikl dgka ls vk;k vkSj bldk ewy QksVks

dgka gS ;k gS Hkh ;k ugha] bldh lR;rk ds ckjs esa dksbZ tkap ugha dh

x;hA lekpkj i= esa izdkf'kr fp= rFkk lekpkj iw.kZr% Hkzked gS budh

lR;rk ds rFkk izekf.kdrk ds ckjs esa dksbZ tkap ugha dh x;h vkSj uk

gh bl laca/k esa  mUgsa  viuk i{k j[kus dk dksbZ  volj iznku fd;k

x;kA

izkFkfed tkap esa tks/kkjke xqtZj vihykFkhZ ,oa ,l-,p- j.kohj pkS/kjh

rFkk  vijk/kh  vf'ouh 'kekZ  mQZ  xksYMh  ds  ftu eksckbZy uEcjksa  ij

okrkZyki gksuk ;k ,l-,e-,l- fd;k tkuk mYysf[kr fd;k x;k gS mu

eksckbZy  uEcj  ds  laca/k  esa  lacaf/kr  lfoZl  iznkrk  dEiuh  ls  ;g

tkudkjh ysus rd dk iz;kl ugha fd;k x;k fd okLrfodrk esa eksckbZy

uEcj 8949351124 ,oa eksckbZy uEcj 9799461344 Jh tks/kkjke xqtZj

vihykFkhZ ds uke ls tkjh gq, ;k fdlh vU; ds uke ls blh izdkj
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eksckbZy uEcj 9829878117 rFkk eksckbZy uEcj 7665177777 dze'k% Jh

j.kohj pkS/kjh o vijk/kh vf'ouh 'kekZ mQZ xksYMh ds uke ls tkjh fd;s

x;s gSa ;k fdlh vU; ds uke lsA blh izdkj ;g Hkh lk{; tqVkus dk

iz;kl  ugha  fd;k  x;k  gS  fd  bu  eksckbZy  uEcjksa  dk  okLrfod

miHkksxdrkZ dkSu jgk gS \ ;g rF; blfy, Hkh egRoiw.kZ  gS D;ksafd

vihy ij lquokbZ ds nkSjku vihykFkhZ Jh tks/kkjke }kjk ;g rF; izLrqr

fd;s x;s gSa fd eksckbZy uEcj 9799461344 Jh guqeku iq= gjth ds

uke gS  ,oa  bldk irk  47 eksgYyk  xqtjku :ikgsyh  ekyiqjk  Vksad

jktLFkku gSA  blh izdkj eksckbZy uEcj 8949351124 Jh ckyeqdqUn

'kekZ iq= Jh dUgS;k yky 'kekZ ds uke gS rFkk bldk irk jktiqjk Vksad

gSA izkFkfed tkap esa Jh tks/kkjke iqfyl fujh{kd ds lEcU/k esa fuyEcu

vkns'k o eksckbZy uEcj dh lwpuk iqfyl v/kh{kd fpRrkSMx< ls pkgh

tkus o vHkh rd izkIr ugha gksus dk mYys[k gSA bl izdkj bu eksckbZy

uEcjksa dk vihykFkhZ Jh tks/kkjke dk gksuk crk;k tkuk lafnX/k gks tkrk

gS ,oa vihykFkhZ }kjk mBk;h x;h vkifRr dk rF;kUos"k.k fugk;r gh

vko';d gks tkrk gSA 

vihy ij O;fDrxr lquokbZ ds nkSjku vihykFkhZ }kjk izkFkfed tkap esa

vihykFkhZ izo`fRr ds ftu O;fDr;ksa ds fo:) ntZ fd;s x;s eqdneksa dk

mYys[k fd;k x;k gS] muds laca/k esa Hkh lk{; izLrqr dh x;h gSA

Jh jk/ks';ke mQZ ';ke eh.kk ds laca/k esa izLrqr fd;s x;s vkijkf/kd

fjdkMZ  esa  of.kZr  eqdnek  uEcj  119@12  ,oa  73@02  U;k;ky; ls

fuf.kZr gks pqds gSaA ysfdu budks cnuh;rh iwoZd vkadMk c<kus ds dze

esa izLrqr fd;k x;k gSA vihykFkhZ }kjk izLrqr fd;s x;s fu.kZ; fnukad

25-02-2020  U;k;ky;  U;k;kf/kdkjh  xzke  U;k;ky;  >kyjkikVu  ds

vuqlkj izdj.k 119@12 lUnsg dk ykHk nsdj vkjksfi;ksa dks nks"keqDr

fd;k tk pqdk gSA blh izdkj izdj.k la[;k 73@02 dks  U;k;ky;

U;kf;d eftLVªsV ¼iz0 o0½ [kkuiqj ds fu.kZ; fnukad 04-08-2008 }kjk

lUnsg dk ykHk fn;k tkdj nks"keqDr fd;k tk pqdk gSA 

blh izdkj Jh Hkkjr 'kekZ mQZ dfiy iq= Jh f'konRr ds fo:) ntZ

eqdnek 148@18 U;k;ky; vfrfjDr eq[; U;kf;d eftLVªsV jkexat
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e.Mh ftyk dksVk ds fu.kZ; fnukad 15-09-2017 }kjk vijk/k /kkjk 324

fodYi esa  324@34 ds  vkjksi  ls  lUnsg  dk ykHk  nsdj rFkk  /kkjk

141 ,oa 323 vkbZihlh ds vUrxZr Hkjs gq, jkthukek nks"keqDr dj fn;k

gSA 

Jh vf'ouh 'kekZ mQZ xksYMh iq= Jh jkeizdk'k ds fo:) yfEcr n'kkZ;s

x;s izdj.k la[;k 98@14-02-2019 esa fnukad 28-11-2019 dks ,Q-vkj-

vkns'k ukdkfcy nLrunkth esa  izkIr dj ,Q-vkj- uEcj 140@2019

drk dh tkdj U;k;ky; ,-lh-ts-,e- la[;k 1 esa is'k dh tk pqdh gSA

mijksDr of.kZr U;k;ky; ds fu.kZ;ksa ls ;g Hkyh Hkkafr Li"V gks tkrk gS

fd  izkFkfed tkap  ds  nkSjku  izkFkfed  tkapdrkZ  vf/kdkjh  }kjk  tks

vkijkf/kd izdj.kksa dh lwph rS;kj dh x;h gS muesa lgh oLrq fLFkfr dh

xgurk ls tkap ugha dh x;h vkSj ljljh rkSj ij gh vkadMs bdV~Bs

dj izLrqr fd;s x;s gSa ftlls dh vihykFkhZ ds fo:) lk{; dks c<k

p<k dj izLrqr fd;s tk ldsA Jh j.kohj flag iq= Jh ghjkyky tkV

ds fo:) dqy 16 izdj.k ntZ gksuk crk;k x;k gS ftuesa ls 11 izdj.kksa

esa cjh@nks"keqDr djus dk mYys[k gSA blh izdkj Jh vfer tSu ds

fo:) n'kkZ;s x;s 21 izdj.kksa esa 14 izdj.kksa esa cjh@nks"keqDr fd;k tk

pqdk gSA 

i=koyh ij miyC/k  rF;ksa  ls  ;g Li"V gksrk  gS  fd vihykFkhZ  Jh

tks/kkjke xqtZj Jh Hkkjr 'kekZ mQZ dfiy ,oa fodkl nk/khp o vthr

eks?kk lgk;d mifujh{kd ds lkFk fnukad 22-08-2017 dks xksok ?kweus

x;s rFkk 26-08-2017 dks okil vk;s ysfdu ;s yksx j.kohj pkS/kjh rFkk

vf'ouh 'kekZ mQZ xksYMh ds lkFk dk;Zdze cuk dj x;s gksa ;g lkfcr

ugha gksrk gSA izkFkfed tkap ds nkSjku fy;s x;s Jh vf'ouh 'kekZ] Jh

vthr eks?kk] Jh Hkkjr 'kekZ rFkk Jh fodkl nk/khp ds c;kuksa ls ;g

Hkyh Hkkafr Li"V gksrk gS fd budks Jh j.kohj pkS/kjh o vf'ouh 'kekZ

xksok igWapus  ij ,;jiksVZ  ij feys Fks  vkSj pwafd mudk dk;Zdze Hkh

fnukad    26-08-2017 dks ykSVus dk Fkk blfy, ,;jiksVZ ij feyuk

LokHkkfod FkkA
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i=koyh ij miyC/k lk{; ftlesa jktLFkku if=dk ds fnukad 13-01-

2020 esa izdkf'kr lekpkj o ,d vU; xzqi QksVks tks ToSyjh LVksj ds

lkeus fy;k tkuk xokgku }kjk crk;k x;k gS ls ;g drbZ izekf.kr

ugha gksrk gS fd vihykFkhZ dk Jh j.kohj pkS/kjh o vf'ouh 'kekZ ls lkaB

xkaB ,oa  esy tksy jgh gS  ;k buds }kjk mDr Jh j.kohj flag o

vf'ouh 'kekZ dks dksbZ vuqfpr ykHk iznku fd;k x;k gksA

Jh vthr eks?kk lgk;d mi fujh{kd ds c;kuksa ls ;g Li"V gksrk gS

fd j.kohj pkS/kjh mudk eq[kfoj jgk gS ftls os 2006 ls tkurs gSaA

j.kohj pkS/kjh dh eq[kfojh ls 7&8 bukeh cnek'kksa  dks  lwpuk nsdj

idMokus esa j.kohj pkS/kjh dk lg;ksx jgk FkkA

vuq'kklfud vf/kdkjh }kjk ikfjr n.Mkns'k esa  ;g mYys[k Hkh fd;k

x;k gS fd iwoZ  esa  Hkh Jh tks/kkjke xqtZj ds fo:) Fkkuk eksMd esa

inLFkkiu  ds  nkSjku  gkbZos  jksM  ij  <kcs@'kjkc  Bsdsnkj@lV~Vs  dh

[kkbZokyksa ls canh ysus vkfn vkjksikas ds laca/k esa ifjokn izkIr gqvk FkkA

ijUrq blds Hk; ,oa izHkko ds dkj.k xokgksa }kjk leqfpr lk{; ugha nsus

ds dkj.k vkjksi izekf.kr ugha gks ik;sA ;g rF; lgh ugha ik;k tkrk

D;ksafd ftu ifjoknksa dk mYys[k n.Mkns'k esa fd;k x;k gS buds laca/k

esa iqfyl v/kh{kd ftyk dksVk] xzkeh.k }kjk egkfujh{kd iqfyl dksVk

jsat dksVk dks i= dzekad 6315 fnukad 21-12-2014 ls fjiksVZ izsf"kr dh

x;h gSA bl fjiksVZ esa ftu izdj.kksa dk vuqla/kku o ifjoknksa dh tkap

Jh tks/kkjke mi fujh{kd vihykFkhZ  }kjk dh x;h Fkh muls lacaf/kr

ifjoknh o vifjokfn;ksa ds uke ladfyr fd;s tkdj dqy 15 O;fDr;ksa

ds  c;ku  ys[kc)  fd;s  x;s  FksA  buesa  ls  dsoy  eqdnek  uEcj

137@14 /kkjk 365] 342] 323] 34 vkbZihlh esa fxjQ~rkj dj U;k;ky;

esa pktZ'khV izLrqr fd;s tkus okys vfHk;qDr eksgEen 'kkSdr mQZ 'kkSdr

vyh] eksgEen bejku mQZ jktk }kjk gh vihykFkhZ  ds fo:) c;ku

fn;k x;k Fkk vU; fdlh ifjoknh ;k vifjoknh }kjk fj'or ysus ;k

ekaxus dh f'kdk;r c;kuksa eas ntZ ugha djk;h x;hA bl izdkj i=koyh

ij miyC/k i= dzekad 6315 fnukad 21-12-2014 ls n.Mkns'k esa fd;k

x;k mYys[k lgh ugha ik;k tkrkA 
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n.Mkns'k esa fd;k x;k ;g mYys[k fd iwoZ esa Hkz"Vkpkj fujks/kd C;wjks

pkSdh dksVk }kjk izdj.k la[;k 293@2014 /kkjk 7] 8] 13¼1½ Mh] 12¼2½

ihlh ,DV 1988 rFkk 389] 120ch Hkk-na-la- esa iathc) gksdj pktZ'khV

is'k U;k;ky; dh tk pqdh gS rFkk bl ,-lh-Mh- izdj.k esa tks/kkjke

xqtZj mi fujh{kd gky iqfyl fujh{kd fnukad 20-06-2014 ls fnukad

15-01-2020 rd fuyfEcr jgs gSa lgh rF; gSA blh izdkj fnukad 22-08-

2017 ls fnukad 26-08-2017 rd xksok ?kweus tkus ds fy, fuyacu dky

esa eq[;ky; NksMus ds laca/k esa lacaf/kr mPpkf/kdkfj;ksa ls vuqefr izkIr

ugha djus dk rF; Hkh lgh gSA mijksDr of.kZr Hkz"Vkpkj vf/kfu;e ls

lacaf/kr izdj.k orZeku esa U;k;ky; esa fopkjk/khu gSA 

mijksDr of.kZr fo'ys"k.k ,oa ijh{k.k ls ;g ik;k tkrk gS fd izdj.k esa

dsoy ek= jktLFkku if=dk lekpkj i= esa izdkf'kr [kcjsa ,oa ,d xzqi

QksVks ,oa dqN O;fDr;ksa ds fo:) ntZ eqdneksa dh lwpuk ladfyr dj

vihykFkhZ  dks  lsok  ls  c[kkZLr  djus  dh  dk;Zokgh  dh  x;h  gS  tks

fu;ekuqdwy ugha gSA 

i=koyh ij miyC/k rF;ksa ,oa i=kfn ls vihydrkZ Jh tks/kkjke dh Jh

j.kohj pkS/kjh ;k vf'ouh 'kekZ ls tks fd vkijkf/kd i"̀B Hkwfe ds yksx

Fks ls lEidZ] ?kfu"Brk ;k fe=rk jgh gks ;g izekf.kr ugha gksrk gSA

vihykFkhZ }kjk bu yksxksa dks dksbZ vuqfpr ykHk igqapk;k x;k gks bldk

Hkh dksbZ izek.k miyC/k ugha gSA vihykFkhZ }kjk vius ofj"B vf/kdkfj;ksa

dks xqejkg fd;k x;k gks ,slh Hkh dksbZ izek.k i=koyh ij miyC/k ugha

gSA 

mijksDr  of.kZr  ifjfLFkfr;ksa  esa  vihykFkhZ  Jh  tks/kkjke  xqtZj  iqfyl

fujh{kd ¼gky c[kkZLr½ }kjk izLrqr vihy esa  vafdr fd;s x;s rF;

Lohkdj fd;s tkus ;ksX; ik;s tkrs gSaA

vr% vihy vihykFkhZ  Lohdkj dh tkdj vuq'kklfud vf/kdkjh }kjk

ikfjr n.Mkns'k  fnukad 29-01-2020 ftlds  }kjk vihykFkhZ  dks  jkT;

lsok ls c[kkZLr ¼Dismissed from Service½ dk n.M fn;k x;k

gS dks vikLr fd;k tkrk gSA vihykFkhZ dks lsok ls c[kkZLr djus dh
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fnukad ls okil dk;Z xzg.k djus rd dh vof/k dks  vdk;Z vof/k

¼Dies-non½ ekuk tkosxk ,oa bl vof/k ds fy, dksbZ dk;Z ugha rks

osru  ugha  ds  fl)kUr  ij  osru  ns;  ugha  gksxkA  ;g  vof/k  isa'ku

iz;kstukFkZ lsokdky ekuh tkosxhA 

vuq'kklfud vf/kdkjh ;fn pkgs rks bl izdj.k esa fu/kkZfjr izfdz;k dk

vuqlj.k djk dj u;s fljs ls rF;kUos"k.k dj leqfpr dk;Zokgh djk

ldrs gSaA“ 

On perusal of the observations quoted above, it is

very  much clear  that  the  Appellate  Authority  while  setting

aside  the  punishment  order  has  observed  that  there  is

violation of principles of natural justice as Jodha Ram- Police

Inspector was not allowed any opportunity of hearing or to

submit his explanation and the whole proceeding is ex-parte.

The  Appellate  Authority  has  also  observed  that  the

photograph published in the newspaper which has been made

basis  of  allegations  against  the  petitioner  is  without

authenticity  as  it  is  not  disclosed  that  from  where  the

newspaper got  that  photograph and there is  no inquiry as

regards  the  authenticity  of  that  photograph.  The Appellate

Authority therein has also observed that no inquiry has been

made as regards the Cell Phone numbers which were alleged

to  be  in  conversation  with  the  criminals.  The  Appellate

Authority also observed that the Officer who conducted the

preliminary inquiry has not gone through the real facts of the

criminals  cases.  It  has  also  been  observed  that  the

photograph is  not  an evidence  of  connection  of  the Police
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Personnels with the criminals. The Appellate Authority in the

case  of  Jodha  Ram set-aside  the  punishment  of  dismissal

from service. 

11. Since the allegations leveled against the petitioner

and the Police Inspector Jodha Ram are same, the stand of

the  respondents  in  dismissing  the  appeal  of  the  present

petitioner and allowing the appeal of Police Inspector Jodha

Ram  is  discriminatory  and  therefore  in  view  of  the

observations  made  in   the  case  of  Police  Inspector  Jodha

Ram, the punishment order of the petitioner and the order of

the Appellate Authority also deserves to be quashed and set

aside. 

12. Another  material  issue  raised  by  the  counsel

appearing for the petitioner is that the act of the respondents

in  dispensing  with  the  regular  disciplinary  proceedings  is

illegal,  arbitrary,  unjustified  and  unconstitutional  being

violative of principles of natural justice.

13. Article  311  as  originally  enacted  was  in  the

following terms:

"311.  Dismissal,  removal  or  reduction  in  rank  of

persons employed in civil capacities under the Union or

a State.-

(1) No person who is a member of a civil service of the

Union or an all-India service or a civil service of a State

or holds a civil post under the Union or a State shall be

dismissed or removed by an authority subordinate to

that by which he was appointed.
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(2) No such person as aforesaid shall be dismissed or

removed or reduced in rank until he has been given a

reasonable opportunity of  showing cause against the

action proposed to be taken in regard to him:

Provided that this clause shall not apply-

(a) where a person is dismissed or removed or reduced

in rank on the ground of conduct which has led to his

conviction on a criminal charge;

(b)  where  an  authority  empowered  to  dismiss  or

remove a person or to reduce him in rank is satisfied

that for some reason, to be recorded by that authority

in writing it is not reasonably practicable to give to that

person an opportunity of showing cause; or

(c) where the President or Governor or Rajpramukh, as

the case may be, is satisfied that in the interest of the

security of the State it is not expedient to give to that

person such an opportunity.

(3)  If  any  question  arises  whether  it  is  reasonably

practicable  to  give  to  any  person  an  opportunity  of

showing cause under clause (2), the decision thereon of

the  authority  empowered  to  dismiss  or  remove  such

person or to reduce him in rank, as the case may be,

shall be final."

The words "or Rajpramukh" in clause (c) of the proviso

to  Article  311(2)  were  omitted  by  the  Constitution

(Seventh Amendment) Act, 1956.”

14. The  Constitution  (Forty-second  Amendment)  Act,

1976, made certain amendments in the substituted clause (2)

of Article 311 with effect from January 3, 1977. Article 311 as

so amended reads as follows :
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"311. Dismissal, removal or reduction in rank of persons

employed in civil capacities under the Union or a state. -

(1) No persons who is a member of a civil service of the

Union or an all-India service or a civil service of a State

or holds a civil post under the Union or a State shall be

dismissed  or  removed  by  an  authority  subordinate  to

that by which he was appointed.

(2) No such person as aforesaid shall  be dismissed or

removed or reduced in rank except after an inquiry in

which he has been informed of the charges against him

and given a  reasonable  opportunity  of  being  heard  in

respect of those charges:

Provided that where it is proposed after such inquiry, to

impose upon him any such penalty, such penalty may be

imposed on the basis  of  the evidence adduced during

such inquiry and it shall not be necessary to give such

person any opportunity of making representation on the

penalty proposed:

Provided further that this clause shall not apply-

(a) where a person is dismissed or removed or reduced in

rank  on  the  ground  of  conduct  which  has  led  to  his

conviction on a criminal charge; or

(b) where the authority empowered to dismiss or remove

a person or to reduce him in rank is  satisfied that for

some reason, to be recorded by that authority in writing,

it is not reasonably practicable to hold such inquiry; or

(c) where the President or the Governor, as the case may

be, is satisfied that in the interest of the security of the

State it is not expedient to hold such inquiry.

(3)  If,  in  respect  of  any  such  person  as  aforesaid,  a

question  arises  whether  it  is  reasonably  practicable  to

hold  such  inquiry  as  is  referred  to  in  clause  (2),  the

decision thereon of the authority empowered to dismiss
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or remove such person or to reduce him in rank shall be

final."

From the original and amended Article 311 set out above

it  will  be  noticed  that  of  the  original  Article  311  only

clause  (1)  remains  unaltered,  while  both  the  other

clauses  have  become  the  subject  of  Constitutional

amendments. No submission was founded by either party

on  the  substitution  of  the  present  clause  (3)  for  the

original by the Constitution (Fifteenth Amendment) Act,

1963, for the obvious reason that such substitution was

made only in order to bring clause (3) in conformity with

clause (2) as substituted by the said Amendment Act.”

15. As  regards  the disciplinary  proceedings  against  a

government servant, Rule 14 of the Rules of 1958 is quoted

as under:-

"14.  Nature  of  Penalties.- The  following  penalties

may, for  good and sufficient reasons,  which shall  be

recorded, and as hereinafter provided, be imposed on a

Government servant, namely:-

(i) censure;

(ii) withholding of increments or promotion;

(iii) recovery from pay of the whole or part of

any pecuniary loss caused to the Government by

negligence or breach of any law, rule or order; 

(iv) reduction to a lower service, grade or post,

or to a lower time scale or to a lower stage in the

time scale or in the case of pension to an amount

lower than that due under the rules;

(v) compulsory  retirement  on  proportionate

pension;
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(vi) removal from service which shall ordinarily

not be a disqualification for further employment;

(vii) dismissal from service which shall ordinarily be

a disqualification for further employment.

Explanation:-

(1) The  following  shall  not  amount  to  a  penalty

within the meaning of the rule:-

(i) withholding of increments of a Government

servant  for  failure  to  pass  a  departmental

examination in accordance with the rules or orders

governing the Service or post or the terms of his

appointment;

(ii) stoppage  of  Government  servant  at  the

efficiency bar in the time scale on the ground of hid

unfitness to cross the bar;

(iii) non-promotion whether in a substantive or

officiating  capacity  of  Government  servant,  after

consideration of  his  case,  to a Service,  Grade or

post for promotion to which he is eligible;

(iv) reversion to a lower service, grade or post

of  a  Government  servant  officiating  in  a  higher

service  grade  or  post  on  the  ground  that  he  is

considered  after  trial,  to  be  unsuitable  for  such

higher Service, grade or post or on administrative

grounds unconnected with his conduct;

(v) reversion to his permanent service, grade or

post  of  a  Government  servant  appointed  on

probation to another service, grade or post during

or  at  the  end  of  the  period  of  probation  in

accordance with the terms of his appointment or

the rules and orders governing probation;
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(vi) compulsory  retirement  of  Government

servant in accordance with the provisions relating

to his superannuation or retirement;

(vii) termination of the services-

(a) of  a  Government  servant  appointed  on

probation during or at the end of the period of

probation  in  accordance  with  the  terms  of  his

appointment or  the rules and orders governing

probation; or

(b) of  a  temporary  Government  servant

appointed otherwise then under contract on the

expiration of the period of appointment;

(c) of  a  Government  servant  under  an

agreement, in accordance with the terms of such

agreement;

(d) of a Government servant in the services of

any of the integrating units of Rajasthan, on non-

selection  or  non-absorption  for  appointment  in

any  of  the  services  of  the  integrated  State  of

Rajasthan  in  accordance  with  the  integration

rules.

Explanation:-

(2) The discharge of a person appointed on an ad-

hoc  or  provisional  basis  to  any  of  the  posts  in  the

integrated setup of Rajasthan Services otherwise than

for reasons of non-selection or non-absorption to any

such  services  or  posts  in  a  accordance  with  the

integrated rules, shall amount to removal or dismissal

as the case may be.

Note-The  disqualification  for  further  employment  on

account of dismissal under Rule 14 (vii)  can only be

waived by the Government if the merits of an individual

case so justify.”
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16. So  as  to  give  effect  to  Article  311  of  the

Constitution of India, Rule 19 of the Rules of 1958 has been

inserted in the said Rules. Rule 19 of the Rules of 1958 is

quoted a under:-

“19.  Special  procedure  in  certain  cases.–

Notwithstanding anything contained in rules 16, 17

and 18, 

(i) where a penalty is imposed on a Government

Servant on the ground of conduct which has led to

him conviction on a criminal charge; or

(ii) where the Disciplinary Authority is satisfied for

reasons  to  be  recorded  in  writing  that  it  is  not

reasonably  practicable  to  follow  the  procedure

prescribed in the said rules; or

(iii)  Where  the  Governor  is  satisfied  that  in  the

interest  of  the  security  of  the  State,  it  is  not

expedient to follow such procedure, the disciplinary

Authority  may consider  the circumstances  of  the

case and pass such orders as it deems fit.

Provided that the Commission shall  be consulted

before passing such orders in any case in which

such consultation is necessary.

Note:–If  any  question  arises  whether  it  is

reasonably  practicable  to  give  any  person  a

opportunity of showing cause under clause (2) of

Article  311  of  the  Constitution,  the  decision

thereon of the authority empowered to dismiss, or

remove such person or to reduce him in rank, as

the  case  may  be,  shall  be  subject  to  only  one

appeal to the next higher authority.” 
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17. Though  in  the  present  case,  vide  order  dated

13.01.2020 an inquiry was proposed against  the petitioner

but without assigning any cogent reasons and any exercise

for  further  inquiry/  investigation  and  without  giving  any

opportunity to the petitioner to show cause and defence, the

Disciplinary Authority exercised the powers given under Rule

19(ii)  of the Rules of 1958 for dispensing with the regular

disciplinary inquiry.  Article  311 of the Constitution of  India

categorically  says  that  no  person  shall  be  dismissed  or

removed or reduced in rank except after an inquiry in which

he has been informed of the charges leveled against him and

given a reasonable opportunity of being heard in respect of

those  charges.  Sub-clause  (b)  of  Article  311  of  the

Constitution of India also empowers the Competent Authority

to dismiss or to remove or to reduce in rank if he is satisfied

for some reasons to be recorded by that Authority in writing

that it is not reasonably practicable to hold such an inquiry. 

18. In  line  of  the  provisions  of  Article  311  of  the

Constitution of  India,  Rule 19(ii)  of  the Rules of  1958 has

been inserted wherein the Disciplinary Authority if  satisfied

for  the  reasons  to  be  recorded  in  writing  that  it  is  not

reasonably practicable to follow the procedure prescribed in

the  Rules  for  holding  the  regular  disciplinary  inquiry,  can

dispense with the same. In the present case, whether it was
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not  reasonably  practicable  to  hold  a  regular  disciplinary

inquiry  as  regards  the  allegations  leveled  against  the

petitioner  or  whether  reasons  given  by  the  Disciplinary

Authority for dispensing with the regular disciplinary inquiry

are justified? 

19. The allegations  leveled  against  the  petitioner  are

that  some  photographs  were  published  in  the  newspapers

wherein he and one Police Inspector Jodha Ram were seen

with  the  criminals.  The  reason  for  satisfaction  of  the

Disciplinary  Authority  for  dispensing  with  the  disciplinary

inquiry as borne out from the impugned order is that it  is

proved from the photographs that the petitioner is seen in the

photographs with the criminals and the petitioner is in regular

touch with the hardcore criminals who will not say anything

against him and because of these hardcore criminals there is

some kind of  terror in the Society and therefore,  it  is  not

possible  that  the  witnesses  may  depose  against  the

petitioner. In the order of the Appellate Authority the reasons

for  dispensing  with  the  regular  disciplinary  inquiry  are

assigned that the petitioner since having the connection with

the hardcore criminals, there is no possibility of coming out

any  evidence  against  the  petitioner  during  the  regular

disciplinary inquiry. 

Now  whether  the  reasons  assigned  by  the

Disciplinary  Authority  and  the  Appellate  Authority  for
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dispensing with the departmental inquiry in exercise of the

powers  given  under  Rule  19(ii)  of  the  Rules  of  1958  is

sustainable or justified?

20. On  the  issue  of  dispensing  with  the  regular

departmental inquiry,  the Hon’ble Apex Court has passed a

detailed judgement in the case of Union of India & Anr. v.

Tulsi Ram Patel, reported in (1985) 3 SCC 387 & other

connected  matters.  In  the  case  of  Tulsi  Ram  Patel

(supra), the Hon’ble  Apex Court  in  paras  60,  101,   116,

130, 134, 140, 141 and 147 has observed as under:-

“60.  Clause  (2)  of  Article  311  gives  a  constitutional

mandate  to  the  principles  of  natural  justice  and  audi

alteram partem rule by providing that a person employed

in a civil capacity under the Union or a State shall not be

dismissed or  removed from service or  reduced in  rank

until after an inquiry in which he has been informed of

the charges against him and has been given a reasonable

opportunity of being heard in respect of those charges.

To this extent,  the pleasure  doctrine enacted in Article

310(1) is abridged because Article 311(2) is an express

provision of the Constitution. This safeguard provided for

a  government  servant  by  clause  (2)  of  Article  311  is,

however,  taken away when the second proviso to that

clause  becomes  applicable.  The  safeguard  provided  by

clause(1)  of  Article  311,  however,  remains  intact  and

continues to be available to the government servant. The

second proviso to Article  311(2)  becomes applicable in

the three cases mentioned in clauses (a) to (c) of that

proviso.

These cases are-
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(a) where a person is dismissed or removed or reduced in

rank  on  the  ground  of  conduct  which  has  led  to  his

conviction on a criminal charge; or

(b) where the authority empowered to dismiss or remove

a person or to reduce him in rank is  satisfied that for

some reason, to be recorded by that authority in writing,

it is not reasonably practicable to hold such inquiry; and

(c) where the President or the Governor, as the case may

be, is satisfied that in the interest of the security of the

State it is not expedient to hold such inquiry.

The Construction to be placed upon the second proviso

and  the  scope  and  effect  of  that  proviso  were  much

debated at the Bar. In Hira Lal Rattan Lal etc. v. State of

U.P. & Anr., [1973] 2 S.C.R. 502 this Court observed (at

page 512) ;

"In  construing  a  statutory  provision,  the  first  and  the

foremost rule of construction is the literary construction.

All that we have to see at the very outset is what does

that provision say? If the provision is unambiguous and if

from  that  provision,  the  legislative  intent  is  clear,  we

need not call into aid the other rules of construction of

statutes. The other rules of construction of statutes are

called into aid only when the legislature intention is not

clear. Ordinarily a proviso to a section is intended to take

out a part of the main section for special treatment. It is

not expected to enlarge the scope of the main section.

But cases have arisen in which this Court has held that

despite the fact that a provision is  called proviso,  it  is

really a separate provision and the so called proviso has

substantially altered the main section."

In Commissioner of Income Tax, Madras v. Madurai Mills

Co. Ltd., [1973] 3 S.C.R. 662, this Court said (at page

669) :
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"A proviso cannot be construed as enlarging the scope of

an  enactment  when  it  can  be  fairly  and  properly

construed without attributing to it that effect. Further, if

the language of the enacting part of the statute is plain

and  unambiguous  and does  not  contain  the  provisions

which are said  to occur  in  it,  one cannot derive those

provisions by implication from a proviso."

101.  Not  only,  therefore,  can  the  principles  of  natural

justice  be  modified  but  in  exceptional  cases  they  can

even be excluded. There are well-defined exceptions to

the nemo judex in  causa sua rule  as  also  to  the audi

alteram partem rule. The nemo judex in causa sua rule is

subject to the doctrine of necessity and yields to it  as

pointed  out  by  this  Court  in  J.Mohapatra  &  Co.  and

another v. State of Orissa and another [1985] 1 S.C.R.

322,334-5.  So  far  as  the  audi  alteram partem rule  is

concerned,  both  in  England  and  in  India,  it  is  well

established that where a right to a prior notice and an

opportunity to be heard before an order is passed would

obstruct the taking of prompt action, such a right can be

excluded.  This  right  can  also  be  excluded  where  the

nature of the action to be taken, its object and purpose

and  the  scheme  of  the  relevant  statutory  provisions

warrant its exclusion; nor can the audi alteram partem

rule be invoked if importing it would have the effect of

paralysing the administrative process or where the need

for  promptitude  or  the  urgency  of  taking  action  so

demands,  as  pointed  out  in  Maneka  Gandhi's  case  at

page 681. If legislation and the necessities of a situation

can exclude the principles of natural justice including the

audi alteram partem rule, a fortiorari so can a provision

or the Constitution, for a Constitutional provision has a
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far  greater  and all-pervading  sanctity  than  a  statutory

provision. In the present case, clause (2) of Article 311 is

expressly excluded by the opening words of the second

proviso and particularly its key-words this clause shall not

apply.  As  pointed out  above,  clause (2)  of  Article  311

embodies in express words the audi alteram partem rule.

This  principle  of  natural  justice  having  been  expressly

excluded  by  a  Constitutional  provision,  namely,  the

second proviso to clause (2) of Article 311, there is no

scope for reintroducing it by a side-door to provide once

again the same inquiry which the Constitutional provision

has expressly prohibited. Where a clause of the second

proviso is applied on an extraneous ground or a ground

having  no  relation  to  the  situation  envisaged  in  that

clause, the action in so applying it would be mala fide,

and,  therefore,  void.  In  such  a  case  the  invalidating

factor may be referable to Article 14. This is, however,

the only scope which Article 14 can have in relation to the

second proviso. but to hold that once the second proviso

is properly applied and clause (2) of Article 311 excluded,

Article  14  will  step  in  to  take  the  place  of  clause  (2)

would be to nullify the effect of the opening words of the

second  proviso  and thus  frustrate  the  intention  of  the

makers of the Constitution. The second proviso is based

on public policy and is in public interest and for public

good and the Constitution -  makers who inserted it  in

Article 311(2) were the best persons to decide whether

such an exclusionary provision should be there and the

situations in which this provision should apply.
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116. The next service rule which falls for consideration in

these matters is Rule 19 of the Civil Services Rules. The

Civil Services Rules are also made under the proviso to

Article  309.  The  scheme  of  these  rules  so  far  as

disciplinary proceedings are concerned is very similar to

that of the Railway Servants Rules. Rule 11 specifies the

penalties  which  can  be  imposed  on  a  government

servant. These penalties are divided into minor penalties

and  major  penalties.  Clauses  (i)  to  (iv)  of  that  rule

specify what the minor penalties are while clauses (v) to

(viii)  specify  what  the  major  penalties  are.  The  major

penalties  include  compulsory  retirement,  removal  from

service  which  is  not  to  be  a  disqualification  for  future

employment under the Government and dismissal  from

service  which  is  ordinarily  to  be  a  disqualification  for

future employment under the Government. Rules 14 and

15 prescribe the procedure to be followed where a major

penalty  is  to  be imposed while  Rule  16 prescribes  the

procedure  for  imposing  a  minor  penalty.  Previously,

under sub-rule (4)  of  Rule 15 the government servant

was also to be given a notice of the penalty proposed to

be  imposed  upon  him  and  an  opportunity  of  making

representation  with  respect  to  such  proposed  penalty.

However,  by  Government  of  India,  Ministry  of  Home

Affairs  (Deptt.  of  Personnel  &  Admn.  Reforms)

Notification  No.  11012/2/77  -  Ests.  Dated  August  18,

1978, sub-rule (4) was substituted by a new subrule to

bring it in conformity with the amendment made in clause

(2)  of  Article  311  by  the  Constitution  (Forty-second

Amendment)  Act,  and  the  opportunity  to  show  cause

against the proposed penalty was done away with. Rule

19 Provides as follows "
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19.  Special  procedure  in  certain  cases.-Notwithstanding

anything contained in rule 14 to rule 18-

(i) where any penalty is imposed on Government servant on

the ground of conduct which has led to his conviction on a

criminal charge, or

(ii) where the disciplinary authority is satisfied for reasons to

be  recorded  by  it  in  writing  that  it  is  not  reasonably

practicable to hold an inquiry in the manner provided in these

rules, or,

(iii) where the President is satisfied that in the interest of the

security of the State, it is not expedient to hold any inquiry in

the manner provided in these rules, the disciplinary authority

may consider the circumstances of the case and make such

orders thereon as it deems fit;

Provided that the Commission shall be consulted, where such

consultation is necessary, before any orders are made in any

case under this rule."

The word "Commission" is defined by clause (d) of Rule 2

as meaning "The Union Public Service Commission".

130. The condition precedent for the application of clause

(b) is the satisfaction of the disciplinary authority that "it

is  not  reasonably  practicable  to  hold"  the  inquiry

contemplated  by  clause  (2)  of  Article  311.  What  is

pertinent  to  note  is  that  the  words  used  are  "not

reasonably practicable" and not "impracticable". According

to  the  Oxford  English  Dictionary  "practicable"  means

"Capable of being put into practice, carried out in action,

effected,  accomplished,  or  done;  feasible".  Webster's

Third  New  International  Dictionary  defines  the  word

"practicable" inter alia as meaning "possible to practice or

perform  :  capable  of  being  put  into  practice,  done  or

accomplished : feasible". Further, the words used are not
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"not  practicable"  but  "not  reasonably  practicable".

Webster's Third New International Dictionary defines the

word "reasonably" as "in a reasonable manner : to a fairly

sufficient extent". Thus, whether it was practicable to hold

the  inquiry  or  not  must  be  judged  in  the  context  of

whether it was reasonably practicable to do so. It is not a

total  or  absolute  impracticability  which  is  required  by

clause (b).  What  is  requisite  is  that  the holding of  the

inquiry is not practicable in the opinion of a reasonable

man taking a reasonable view of the prevailing situation.

It is not possible to enumerate the cases in which it would

not  be  reasonably  practicable  to  hold  the  inquiry,  but

some instances by way of illustration may, however, be

given. It would not be reasonably practicable to hold an

inquiry  where  the  government  servant,  particularly

through  or  together  with  his  associates,  so  terrorizes,

threatens or intimidate witnesses who are going to given

evidence against him with fear of reprisal as to prevent

them from doing so or where the government servant by

himself  or  together  with  or  through  other  threatens,

intimidates  and  terrorizes  the  officer  who  is  the

disciplinary authority or member of his family so that he is

afraid to hold the inquiry or direct it to be held. It would

also  not  be  reasonably  practicable  to  hold  the  inquiry

where an atmosphere of violence or of general indiscipline

and insubordination prevails, and it is immaterial whether

the concerned government servant is or is not a party to

bringing about such an atmosphere.  In this  connection,

we must bear  in  mind that  numbers coerce and terrify

while an individual may not. The reasonable practicability

of  holding  an  inquiry  is  a  matter  of  assessment  to  be

made  by  the  disciplinary  authority.  Such  authority  is

generally on the spot and knows what is happening. It is
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because the disciplinary authority is the best judge of this

that clause(3) of  Article 311 makes the decision of  the

disciplinary authority on this question final. A disciplinary

authority is not expected to dispense with a disciplinary

inquiry lightly or arbitrarily or out of ulterior motives or

merely  in  order  to  avoid  the  holding  of  an  inquiry  or

because the Department's  case against the government

servant is weak and must fail.  The finality given to the

decision of the disciplinary authority by Article 311(3) is

not binding upon the court so far as its power of judicial

review  is  concerned  and  in  such  a  case  the  court  will

strike down the order dispensing with the inquiry as also

the order imposing penalty. The case of Arjun Chaubey v.

Union of  India  and others,  [1984]  3  S.C.R.  302,  is  an

instance in point. In that case, the appellant was working

as a  senior  clerk  in  the office  of  the Chief  Commercial

Superintendent,  Northern  Railway,  Varanasi.  The Senior

Commercial Officer wrote a letter to the appellant calling

upon him to submit his explanation with regard to twelve

charges of gross indiscipline mostly relating to the Deputy

Chief  Commercial  Superintendent.  The  appellant

submitted his explanation and on the very next day the

Deputy Chief Commercial Superintendent served a second

notice on the appellant saying that his explanation was

not convincing and that another chance was being given

to  him  to  offer  his  explanation  with  respect  to  those

charges. The appellant submitted his further explanation

but on the very next day the Deputy Chief Commercial

Superintendent  passed  an  order  dismissing  him on  the

ground that he was not fit to be retained in service. This

Court  struck down the  order  holding that  seven out  of

twelve  charges  related  to  the  conduct  of  the  appellant

with  the  Deputy  Chief  Commercial  Superintendent  who
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was the disciplinary authority and that if an inquiry were

to be held, the principal witness for the Department would

have been the Deputy Chief Commercial Superintendent

himself,  resulting  in  the  same  person  being  the  main

accuser,  the  chief  witness  and  also  the  judge  of  the

matter.

134.  It  is  obvious  that  the  recording  in  writing  of  the

reason for dispensing with the inquiry must proceed the

order  imposing  the  penalty.  The  reason  for  dispensing

with the inquiry need not, therefore, find a place in the

final  order.  It  would  be  usual  to  record  the  reason

separately and then consider the question of the penalty

to be imposed and pass the order imposing the penalty. It

would, however, be better to record the reason in the final

order in order to avoid the allegation that the reason was

not recorded in writing before passing the final order but

was  subsequently  fabricated.  The reason  for  dispensing

with the inquiry need not contain detailed particular, but

the reason must not be vague or just a repetition of the

language of clause (b) of the second proviso. For instance,

it would be no compliance with the requirement of clause

(b) for the disciplinary authority simply to state that he

was satisfied that it was not reasonably practicable to hold

any inquiry. Sometimes a situation may be such that it is

not  reasonably  practicable  to  give  detailed  reasons  for

dispensing with the inquiry. This would not, however, per

se invalidate the order. Each case must be judged on its

own  merits  and  in  the  light  of  its  own  facts  and

circumstances.

140. We now turn to the last clause of the second proviso

to  Article  311(2)  ,  namely,  clause  (c).  Though  its
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exclusionary  operation  on  the  safeguards  provided  in

Article  311(2)  is  the  same  as  those  of  the  other  two

clauses, it is very different in content from them. While

under clause (b) the satisfaction is to be of disciplinary

authority, under clause (c) it is to be of the President or

the Governor  of  a State,  as the case may be. Further,

while  under  clause  (b)  the  satisfaction  has  to  be  with

respect to whether it is not reasonably practicable to hold

the inquiry, under clause (c) it is to be with respect to

whether  it  will  not  be  expedient  in  the  interest  of  the

security of the State to hold the inquiry. Thus, in one case

the  test  is  of  reasonable  practicability  of  holding  the

inquiry, in the other case it is of the expediency of holding

the inquiry. While clause (b) expressly requires that the

reason for dispensing with the inquiry should be recorded

in  writing,  clause  (c)  does  not  so  require  it,  either

expressly or impliedly.

141. The expressions "law and order", "public order" and

"security of the State" have been used in different Acts.

Situations  which  affect  "public  order"  are  graver  than

those which affect "law and order" and situations which

affect "security of the State" are graver than those which

affect "public order". Thus, of these situations these which

affect "security of the State" are the gravest. Danger to

the security of the State may arise from without or within

the State. The expression "security of the State" does not

mean security of the entire country or a whole State. It

includes security of a part of the State. It also cannot be

confined to an armed rebellion or revolt. There are various

ways in which security of the State can be affected. It can

be  affected  by  State  secrets  or  information  relating  to

defence production or similar matters being passed on to
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other countries, whether inimical or not to our country, or

by secret links with terrorists. It is difficult to enumerate

the various ways in which security of  the State can be

affected. The way in which security of the State is affected

may be  either  open  or  clandestine.  Amongst  the  more

obvious acts which affect the security of the State would

be  disaffection  in  the  Armed  Forces  or  para-military

Forces.  Disaffection  in  any  of  these  Forces  is  likely  to

spread, for disaffected or dissatisfied members of these

Forces spread such dissatisfaction and disaffection among

other members of the Force and thus induce them not to

discharge  their  duties  properly  and  to  commit  acts  of

indiscipline,  insubordination  and  disobedience  to  the

orders of  their  superiors.  Such a situation  cannot  be a

matter affecting only law and order or public order but is a

matter affecting vitally the security of the State. In this

respect, the Police Force stands very much on the same

footing  as  a  military  or  a  paramilitary  force  for  it  is

charged with the duty of  ensuring and maintaining law

and order and public order, and breaches of discipline and

acts of  disobedience and insubordination on the part of

the members of the Police Force cannot be viewed with

less gravity than similar acts on the part of the members

of the military or para-military Forces. How important the

proper  discharge  of  their  duties  by  members  of  these

Forces and the maintenance of discipline among them is

considered  can  be  seen  from  Article  33  of  the

Constitution.  Prior  to  the  Constitution  (Fiftieth

Amendment) Act, 1984, Article 33 provided as follows :

"33. Power to Parliament to modify the rights conferred by

this Part in their application to Forces.

Parliament may by law determine to what extent any of

the rights conferred by this Part shall, in their application
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to the member of the Armed Forces or the Forces charged

with  the  maintenance  of  public  order,  be  restricted  or

abrogated so as to ensure the proper discharge of their

duties and the maintenance of discipline among them."

By the Constitution (Fiftieth Amendment) Act, 1984, this

Article  was  substituted.  By  the  substituted  Article  the

scope of the Parliament's power to so restrict or abrogate

the application of any of the Fundamental Rights is made

wider.

The substituted Article 33 reads as follows :

"33. Power to Parliament to modify the rights conferred by

this  Part  in  their  application  to  Forces,  etc.  Parliament

may, by law, determine to what extent any of the rights

conferred by this Part shall, in their application to,

(a) the members of the Armed Forces ; or

(b)  the  members  of  the  Forces  charged  with  the

maintenance of public order; or

(c) persons employed in any bureau or other organisation

established by the State for  purposes  of  intelligence or

counter intelligence; or

(d)  persons  employed  in,  or  in  connection  with,  the

telecommunication systems set up for the purposes of any

Force, bureau or organisation referred to in clauses (a) to

(c), be restricted or abrogated so as to ensure the proper

discharge of their duties and the maintenance of discipline

among them."

Thus,  the discharge of  their  duties  by  the  members  of

these Forces and the maintenance of discipline amongst

them is considered of such vital importance to the country

that in order to ensure this the Constitution has conferred

upon  Parliament  to  restrict  or  abrogate  any  of  the

fundamental rights in their application to them.
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147. In all matters before us the challenge to the validity

of  the  impugned  orders  was  confined  only  to  legal

grounds,  the main  ground being based upon what  was

held in Challappan's case and the application of principles

of natural justice. The contentions with respect to these

grounds have been considered by us in the preceding part

of this Judgment and have been negatived. In most of the

matters  the  Writ  Petitions  contain  no  detailed  facts.

Several  of  the  Petitioners  have  gone  in  departmental

appeal but that fact is not mentioned in the Writ Petitions

nor the order of the appellate authority challenged where

the  appeals  have  been  dismissed.  Many  government

servants have combine together to file one Writ Petition

and  in  the  case  of  such  of  them  whose  departmental

appeals have been allowed and they reinstated in service,

the Petitions have not been amended so as to delete their

names and they have continued to remain on the record

as Petitioners. Several Petitions are in identical terms, if

not,  almost  exact  copies of  other  Petitions.  No attempt

has been made in such matters to distinguish the case of

one Petitioner from the other. Apart from contesting the

legal validity of the impugned orders, hardly any one has

even stated in his Petition that he was not involved in the

situation which has led to clause (b) or clause (c) of the

second proviso to Article 311 being applied in his case.

There is no allegation of mala fide against the authority

passing the impugned orders except at times a more bare

allegation  that  the  order  was  passed  mala  fide.  No

particulars whatever of such alleged mala fides have been

given. Such a bare averment cannot amount to a plea of

mala  fides  and  requires  to  be  ignored.  In  this

unsatisfactory  state  of  affairs  so  far  as  facts  are

concerned, the only course which this Court can adopt is
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to  consider  whether  the  relevant  clause  of  the  second

proviso to Article 311(2) or of an analogous service rule

has been properly applied or not. If this Court finds that

such  provision  has  not  been  properly  applied,  the

Appellant or the Petitioner, as the case may be, is entitled

to succeed. If, however, we find that it has been properly

applied,  the  Appeal  or  Petition  would  be  liable  to  be

dismissed, because there are no proper materials before

the  Court  to  investigate  and  ascertain  whether  any

particular government servant was, in fact, guilty of the

charges  made  against  him  or  not.  It  is  also  not  the

function of this Court to do so because it would involve an

inquiry into disputed questions of facts and this Court will

not, except in a rare case, embark upon such an inquiry.

For  these  reasons  and  in  view  of  the  directions  we

propose to give while disposing of these matters, we will

while dealing with facts refrain from touching any aspect

except whether the particular clause of the second proviso

to  Article  311(2)  or  an  analogous  service  rule  was

properly applied or not.”

21. The Hon’ble Apex Court in Risal Singh v. State of

Haryana  & Ors.,  reported  in  (2014)  13  SCC 244 has

observed in paras 2, 7, 9 and 10 as under:-

“2. The  broad  essential  facts  which  need  to  be

adumbrated for  the decision of  the present appeal

are  that  the  appellant,  an  Assistant  Sub-Inspector

(Ad hoc Sub-Inspector) serving in the Department of

Police  in  the  State  of  Haryana,  as  alleged,  was

involved  in  a  corruption  sting  operation  on  a

television channel. Because of the said alleged sting

operation,  the  Superintendent  of  Police,  Mewat  at
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Nuh, vide order dated 19-6-2008, after referring to

the news item in the television channel, proceeded to

pass the following order:

“2. The above said act on the part of above official

shows his criminal activities. He being a member of a

disciplined force is responsible for protecting the life

and  property  of  the  citizens  of  this  country,  but

instead  of  discharging  his  duty  honestly  and

sincerely  he  himself  has  indulged  in  criminal

activities.  As  such  he  has  not  only  tarnished  the

image of Haryana Police but also has rudely shaken

the  faith  of  the  citizens  of  Haryana  in  the  entire

police force, who is supposed to be their protector.

He has acted in a most reprehensible manner which

is  unexpected  from a  member  of  disciplined  force

and  undoubtedly  extremely  prejudicial  to  the

personal safety and security of citizens.

3. The involvement of said police official in such a

shameful  criminal  activity  has  eroded  the  faith  of

common people and his continuance in the force is

likely  to  cause  further  irreparable  loss  to  the

functioning  and  credibility  of  Haryana  Police.  The

defaulter has acted in a manner highly unbecoming

of  police  official.  After  such  act  of  serious

misconduct, if he is allowed to continue in the police

force, it would be detrimental to public interest.

4.  Keeping  in  view  the  overall  circumstances  of

above operation, I, K.K. Rao, IPS, Superintendent of

Police,  Mewat  at  Nuh,  in  exercise  of  the  powers

conferred under Article 311(2)(b) of the Constitution

of  India  hereby  order  the  dismissal  of  SI  Rishal
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Singh, No. 133/GGN with immediate effect. A copy of

this order be delivered to him free of cost.”

7. In  Jaswant Singh v.  State of  Punjab [(1991) 1

SCC 362 :  1991 SCC (L&S) 282 :  (1991) 15 ATC

729] the Court,  while  dealing with the exercise of

power as conferred by way of exception under Article

311(2)(b)  of  the  Constitution,  opined  as  follows  :

(SCC p. 369, para 5)

“5.  …  Clause  (b)  of  the  second  proviso  to  Article

311(2)  can be invoked only  when the authority  is

satisfied from the material placed before him that it

is not reasonably practicable to hold a departmental

enquiry. This is clear from the following observation

at SCR p. 270 of Tulsiram case [(1985) 3 SCC 398 :

1985 SCC (L&S) 672 : 1985 Supp (2) SCR 131] :

(SCC p. 504, para 130)

‘130.  … A disciplinary authority  is  not expected to

dispense  with  a  disciplinary  inquiry  lightly  or

arbitrarily  or  out  of  ulterior  motives  or  merely  in

order to avoid the holding of an inquiry or because

the  department's  case  against  the  government

servant is weak and must fail.’

The  decision  to  dispense  with  the  departmental

enquiry  cannot,  therefore,  be rested solely  on the

ipse  dixit  of  the  authority  concerned.  When  the

satisfaction of the authority concerned is questioned

in  a  court  of  law,  it  is  incumbent  on  those  who

support  the  order  to  show that  the  satisfaction  is

based  on  certain  objective  facts  and  is  not  the

outcome  of  the  whim  or  caprice  of  the  officer

concerned.”
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After so stating, the two-Judge Bench quashed the

order of dismissal and directed the appellant to be

reinstated  in  service  forthwith  with  the  monetary

benefits.  Be it  noted, it  was also observed therein

that it would be open to the employer, if so advised,

notwithstanding the lapse of time, to proceed with

the disciplinary proceedings.

9. Tested  on  the  touchstone  of  the  aforesaid

authorities,  the  irresistible  conclusion  is  that  the

order  passed  by  the  Superintendent  of  Police

dispensing with the inquiry  is  totally  unsustainable

and is hereby annulled. As the foundation founders,

the  order  of  the  High  Court  giving  the  stamp  of

approval  to  the  ultimate  order  without  addressing

the lis from a proper perspective is also indefensible

and resultantly, the order of dismissal passed by the

disciplinary  authority  has  to  pave  the  path  of

extinction.

10. Consequently, we allow the appeal and set aside

the order passed by the High Court and that of the

disciplinary authority. The appellant shall be deemed

to be in service till the date of superannuation. As he

has  attained  the  age  of  superannuation  in  the

meantime, he shall  be entitled to all  consequential

benefits. The arrears shall be computed and paid to

the appellant within a period of three months hence.

Needless to say, the respondents are not precluded

from  initiating  any  disciplinary  proceedings,  if

advised in law. As the lis has been pending before

the Court, the period that has been spent in Court

shall  be excluded for  the purpose of  limitation for

initiating the disciplinary  proceedings  as  per  rules.

However,  we  may  hasten  to  clarify  that  our
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observations  herein  should  not  be  construed  as  a

mandate to the authorities to initiate the proceeding

against  the  appellant.  We may  further  proceed  to

add that the State Government shall conduct itself as

a model employer and act with the objectivity which

is expected from it.  There shall  be no order as to

costs.”

22. The Hon’ble  Apex Court in  Reena Rani v.  State of

Haryana  &  Ors.,  reported  in  (2012)  10  SCC  215 has

observed in paras 2, 6 and 11 as under:-

“2. The  appellant  joined  service  as  constable  in  the

Police  Department of  the Government  of  Haryana on

26-2-2007.  After  three  years  and  two  months,  the

Superintendent of Police passed the order dated 23-4-

2010 and dismissed her service by invoking clause (b)

of  the  second  proviso  to  Article  311(2)  of  the

Constitution read with Rule 16(2) of the Punjab Police

Rules,  as  applicable  to  the  State  of  Haryana  on  the

ground  that  while  she  remained  posted  as  Prisoner

Escort  Guard  from  24-5-2008  to  18-9-2008,  she

developed  close  relations  with  Mustak  alias  Mustkin

alias Rasid, son of Istak alias Husain Khan of Guraksar

despite the fact that he was involved in seven criminal

cases  registered under  Sections  332,  353,  392,  395,

397, 399, 402 and 506 IPC and Sections 25, 54 and 59

of  the  Arms  Act  and  she  used  to  meet  Mustak  in

Bhondsi Jail on many occasions. In the opinion of the

Superintendent of Police, there was sufficient evidence

to  prove  the  appellant's  nexus  with  Mustak  and,  as

such, she did not deserve to be retained in the service
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and  that  it  was  not  practicable  to  hold  a  regular

departmental enquiry because no independent witness

would be available.

6. We have heard the learned counsel for the parties

and perused the record including the document marked

Annexure P-1, which has been filed with the counter-

affidavit  and which  contains  transcript  of  the  alleged

conversation between the appellant and Mustak and are

convinced that there was no valid ground, much less

justification,  for  dismissal  of  the  appellant  without

holding an enquiry consistent with the rules of natural

justice. The transcript of the conversation between the

appellant and Mustak does show that she was in contact

with  a  person  who  was  accused  in  many  cases  and

some conversation relates to other persons who were

also accused, but there is no indication therein that she

was trying to help Mustak or any other accused or was

divulging  confidential  information  relating  to  the

pending  cases.  In  the  writ  petition  filed  by  her,  the

appellant had given an explanation for her having been

in contact with Mustak. If regular departmental enquiry

had  been  held,  she  could  have  adduced  evidence  to

prove that she knew Mustak much before joining the

service and that her family members wanted to perform

her marriage with him. She could have also adduced

evidence to show that she had not helped any of the

accused persons. However, as no enquiry was held, the

appellant did not get an opportunity to defend herself.

11. By  applying  the  ratio  of  the  above  extracted

observations to the facts of this case, we hold that the

appellant's  dismissal  from service  was ultra vires the

provisions of Article 311 and the learned Single Judge

and the Division  Bench of  the High Court  committed
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serious error by upholding the order dated 23-4-2010

passed by the Superintendent of Police.”

23. The Hon’ble Apex Court in Jaswant Singh v. State of

Punjab & Ors., reported in (1991) 1 SCC 362 has observed

in para 5 as under:-

“5. The impugned order of April 7, 1981 itself contains

the  reasons  for  dispensing  with  the  inquiry

contemplated  by  Article  311(2)  of  the  Constitution.

Paragraph 3 of the said order, which we have extracted

earlier, gives two reasons in support of the satisfaction

that  it  was  not  reasonably  practicable  to  hold  a

departmental enquiry against the appellant. These are

(i) the appellant has thrown threats that he with the

help of other police employees will not allow holding of

any departmental enquiry against him and (ii) he and

his associates will not hesitate to cause physical injury

to the witnesses as well as the enquiry officer. Now as

stated earlier after the two revision applications were

allowed  on  October  13,  1980,  the  appellant  had

rejoined service as Head Constable on March 5, 1981

but  he  was  immediately  placed  under  suspension.

Thereafter, two show cause notices dated April 4, 1981

were  issued  against  him  calling  upon  him  to  reply

thereto within 10 days after the receipt thereof. Before

the  service  of  these  notices  the  incident  of  alleged

attempt to commit suicide took place on the morning of

April 6, 1981 at about 11.00 a.m. In that incident the

appellant sustained an injury on his right arm with a

knife. He was, therefore, hospitalised and while he was

in hospital the two show cause notices were served on

him at about 10.00 p.m. on April 6, 1981. Before the

appellant  could  reply  to  the said  show cause notices
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respondent 3 passed the impugned order on the very

next  day  i.e.  April  7,  1981.  Now  the  earlier

departmental enquiries were duly conducted against the

appellant and there is no allegation that the department

had found any difficulty in examining witnesses in the

said  inquiries.  After  the  revision  applications  were

allowed  the  show  cause  notices  were  issued  and  10

days  time  was  given  to  the  appellant  to  put  in  his

replies  thereto.  We,  therefore,  enquired  from  the

learned counsel for the respondents to point out what

impelled respondent 3 to take a decision that  it  was

necessary  to  forthwith  terminate  the  services  of  the

appellant  without  holding  an  inquiry  as  required  by

Article 311(2). The learned counsel for the respondents

could only point out clause (iv)(a) of sub-para 29(A) of

the counter which reads as under:

“The  order  dated  April  7,  1981  was  passed  as  the

petitioner's  activities  were  objectionable.  He  was

instigating  his  fellow  police  officials  to  cause

indiscipline,  show  insubordination  and  exhibit

disloyalty,  spreading discontentment and hatred,  etc.

and his retention in service was adjudged harmful.” 

This is no more than a mere reproduction of paragraph

3 of the impugned order. Our attention was not drawn

to any material existing on the date of the impugned

order  in  support  of  the  allegation  contained  in

paragraph  3  thereof  that  the  appellant  had  thrown

threats  that  he  and  his  companions  will  not  allow

holding of any departmental enquiry against him and

that they would not hesitate to cause physical injury to

the witnesses as well as the enquiry officer if any such

attempt  was  made.  It  was  incumbent  on  the

respondents  to  disclose  to  the  court  the  material  in
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existence at the date of the passing of the impugned

order in support of the subjective satisfaction recorded

by respondent 3 in the impugned order. Clause (b) of

the second proviso  to  Article  311(2)  can be invoked

only when the authority is satisfied from the material

placed before him that it is not reasonably practicable

to hold a departmental enquiry. This is clear from the

following  observation  at  page  270  of  Tulsiram  case

[(1985) 3 SCC 398 : 1985 SCC (L&S) 672 : 1985 Supp

2 SCR 131] : (SCC p. 504, para 130) 

“A  disciplinary  authority  is  not  expected  to  dispense

with a disciplinary inquiry lightly or arbitrarily or out of

ulterior motives or merely in order to avoid the holding

of an inquiry or because the department's case against

the government servant is weak and must fail.” 

The decision to dispense with the departmental enquiry

cannot, therefore, be rested solely on the ipse dixit of

the concerned authority. When the satisfaction of the

concerned authority is questioned in a court of law, it is

incumbent on those who support the order to show that

the satisfaction is based on certain objective facts and

is  not  the  outcome  of  the  whim  or  caprice  of  the

concerned officer. In the counter filed by respondent 3

it is contended that the appellant, instead of replying to

the  show  cause  notices,  instigated  his  fellow  police

officials to disobey the superiors. It is also said that he

threw threats to beat up the witnesses and the Inquiry

Officer  if  any  departmental  inquiry  was  held  against

him. No particulars are given. Besides it is difficult to

understand how he could have given threats, etc. when

he was in hospital. It is not shown on what material

respondent 3 came to the conclusion that the appellant

had thrown threats as alleged in paragraph 3 of  the
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impugned order. On a close scrutiny of the impugned

order  it  seems  the  satisfaction  was  based  on  the

ground that he was instigating his colleagues and was

holding meetings with other police officials with a view

to  spreading  hatred  and  dissatisfaction  towards  his

superiors.  This  allegation  is  based  on  his  alleged

activities  at  Jullundur  on  April  3,  1981  reported  by

SHO/GRP, Jullundur. That report is not forthcoming. It

is  no  one's  contention  that  the  said  SHO  was

threatened.  Respondent  3's  counter  also  does  not

reveal  if  he  had  verified  the  correctness  of  the

information. To put it tersely the subjective satisfaction

recorded in paragraph 3 of the impugned order is not

fortified  by  any  independent  material  to  justify  the

dispensing  with  of  the  inquiry  envisaged  by  Article

311(2) of the Constitution. We are, therefore, of the

opinion that on this short ground alone the impugned

order cannot be sustained.”

24. The  Hon’ble  Apex  Court  in  the  case  of  Chief

Security Officer v. Singasan Rabi Das, reported in 1991

AIR (SC 1043) has observed as under:-

“3. The High Court held that the reasons given in

the impugned order were sufficient and on those

materials  the  disciplinary  authority  could  have

been  satisfied  that  it  was  not  reasonably

practicable  to  follow  the  normal  procedure.

However, it was of the view that the respondent

was entitled to  a show cause notice  against  the

proposed punishment and since an opportunity had

not been given to him to show cause against the

proposed  punishment  the  order  of  removal  was
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bad. In that view the High Court quashed the order

of  removal.  However,  it  stated  that  it  would  be

open to the disciplinary authority to pass a fresh

order after giving an opportunity to the respondent

herein  to  show  cause  against  the  proposed

punishment.

4. It was contended by Dr. Anand Prakash, learned

Counsel for the appellant before us that in view of

the decision of this Court in Union of India and Anr.

v. Tulsi  Ram Patel,  reported at 1985 (3) SCC P.

123 no fresh notice was required to show cause

against the proposed punishment before the order

of removal was passed and hence the decision of

the High Court is liable to be set aside.

5. In our view it is not necessary to go into the

submissions made by Dr. Anand Prakash because

we  find  that  in  this  case  the  reason  given  for

dispensing with the enquiry is totally irrelevant and

totally insufficient in law. It is common ground that

under Rules 44 to 46 of the said Rules the normal

procedure  for  removal  of  an  employee  is  that

before any order for removal from service can be

passed  the  employee  concerned  must  be  given

notice  and an enquiry  must  he held  on charges

supplied  to  the  employees  concerned.  In  the

present case the only reason given for dispensing

with that enquiry was that it was considered not

feasible  or  desirable  to  procure witnesses  of  the

security/other  Railway  employees  since  this  will

expose these witnesses and make them ineffective

in the future.  It  was stated further that if  these

witnesses  were asked to  appear  at  a  confronted

enquiry  they  were  likely  to  suffer  personal
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humiliation  and  insults  and  even  their  family

members might become targets of acts of violence.

In our view these reasons are totally insufficient in

law. We fail to understand how if these witnesses

appeared at a confronted enquiry, they are likely

to  suffer  personal  humiliation  and insults.  These

are normal witnesses and they could not be said to

be  placed  in  any  delicate  or  special  position  in

which  asking  them  to  appear  at  a  confronted

enquiry would render them subject to any danger

to which witnesses are not normally subjected and

hence these grounds constitute no justification for

dispensing with the enquiry. There is total absence

of  sufficient  material  or  good  grounds  for

dispensing with the enquiry. In this view it is not

necessary  for  us  to  consider  whether  any  fresh

opportunity  was  required  to  be  given  before

imposing an order of punishment In the result the

appeal  fails  and  is  dismissed.  There  will  be  no

order as to costs.”

25. On consideration of the allegations levelled against

the present petitioner, as mentioned in the impugned order

(because no charge-sheet has been issued to him), in the

light of  the observations of  the Hon’ble Supreme court,  as

observed above, this Court can unhesitatingly hold that the

action  of  the  respondents  in  dispensing  with  the  regular

disciplinary  inquiry  is  illegal,  arbitrary  and  unconstitutional

being  violative  of  principles  of  natural  justice.  The

photographs in which the petitioner is said to have been seen

with  the  criminals  could  be  generated  photographs.  The
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respondents have not cared to get the examination of  the

photographs done from the FSL Department as regards  the

genuineness of that photographs which were published in the

newspapers. The petitioner is serving in the Department since

2001 after his induction in the Police Department on the post

of Constable. The petitioner was promoted from the post of

Constable to the post of Head Constable on the basis of his

excellent  and appreciable services.  The petitioner  was also

promoted from the post  of  Head Constable  to  the post  of

Assistant Sub Inspector of Police vide order dated 24.06.2014

on  out  of  turn  in  view  of  his  excellent  and  appreciable

services. It has also come on record that the petitioner has

been awarded near-about 21 Cash Awards for his appreciable

services  to  the  Department.  Merely  because  some

photographs have been published in the newspapers wherein

the petitioner is alleged to have been seen with the criminals,

cannot be made basis for reversion without holding a regular

disciplinary  inquiry  under  the  Rules.  The  grounds  for

dispensing  with  the  disciplinary  inquiry  in  the  light  of  the

observations of the Judgements cited above, do not seem to

be proper.

26. The Appellate Authority has not given any findings

on the grounds raised in the appeal filed by the petitioner.

The  Appellate  Authority  is  under  an  obligation  to  pass  a
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reasoned  and  speaking  order  giving  out  its  findings  and

observations on the grounds raised in the appeal. 

It is also pertinent to mention here that the stand

of the respondents department as regards the consideration

of  the  appeal  is  discriminatory  because  in  same  set  of

allegations, the other Police Inspector Jodha Ram who was

also  punished,  the  Appellate  Authority  has  set  aside  the

punishment order observing that he has not been afforded

the  opportunity  of  hearing.  While  allowing  the  appeal  of

Jodha Ram, Police Inspector, the Appellate Authority has also

observed  that  there  is  no  sufficient  material  with  the

respondents to hold him guilty.

27. In  view  of  the  discussion  made  above  and  the

observations of the Hon’ble Apex Court and the High Court in

the cases referred, this Court is of the view that the action of

the respondents in dispensing with the regular departmental

inquiry of the petitioner before passing the impugned order of

reversion  dated  29.01.2020  (Annex.7)  passed  by  the  Dy.

Inspector  General  of  Police  and  so  also  the  order  dated

28.08.2020  passed  by  the  Director  General  of  Police,

Rajasthan, whereby the appeal filed by the petitioner against

the order of punishment was dismissed, are held to be illegal,

arbitrary  and  unjustified  and  are  in  gross  violation  of

principles of natural justice.
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28. Accordingly,  the  writ  petition  is  allowed.  The

impugned  orders  dated  29.01.2020  (Annex.7)  and

28.08.2020 are quashed and set aside.

29. The respondents, if chooses so, would be at liberty

to  initiate  /  continue  the  regular  departmental  inquiry

proceedings  under  the  Rules  of  2001  in  regard  to  the

allegations leveled against the petitioner.

30. Consequences to follow.

31. In view of the order passed in the main petition,

the  stay  application  and  pending  applications,  if  any,  also

stand disposed of. 

(GANESH RAM MEENA),J

Sharma N.K./Dy. Registrar


