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HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR
D.B. Spl. Appl. Writ No. 365/2025

1. State Of Rajasthan, Through The Secretary Department
Of Medical And Health Science (Group-Ii) Government Of
Rajasthan, Jaipur.

2. Director (Non Gazetted), Medical Health And Family
Welfare, Rajasthan, Jaipur.

'|| 3. The Director, State Institute Of Health And Family Welfare

(Sihfw), Department Of Health, Jaipur.
4. Chief Medical And Health Officer, Jalore.
----Appellants
Versus

Uganta Kanwar W/o Shri Mukesh Singh, Aged About 34 Years, R/
o Ward No. 17, Bissau, District Jhunjhunu Presently Working At
Phc Bhavrani Bcmo Aahore, District Jalore, Rajasthan.

----Respondent
Connected With
D.B. Spl. Appl. Writ No. 1248/2024

1. State Of Rajasthan, Through The Its Additional Chief
Secretary, Medical And Health Services, Government
Secretariat, Jaipur.

2. The Director (Non Gazetted), Medical, Health And Family
Welfare Department, Health Bhawan, Rajasthan, Jaipur.
3. The Director, State Institute Of Health And Family Welfare

(Sihfw), Jhalana Doongri, Ghat Ki Guni, Jaipur 302004
----Appellants
Versus

Punita Rani D/o Shri Bhagirath Sharma, W/o Shri Ram Sharma,
Resident Of Lalji Ki Bawari, Gangori Chawk, Tehsil Deedwana,
District Deedwana Kuchaman (Raj.)

----Respondent
D.B. Spl. Appl. Writ No. 485/2025

1. State Of Rajasthan, Through Secretary Medical And
Health  Department, @ Government Of Rajasthan,
Secretariat, Jaipur.

2. The Director, State Institute Of Health And Family Welfare
Jhalna Institutional Area, Near Doordarshan Kendra,
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Jaipur.
----Appellants
Versus

Parmila D/o Shri Rajbir W/o Shri Kuldeep, Aged About 43 Years,
R/o0 Vpo Dhanothi Bari, Tehsil Sidhmukh District Churu,
Rajasthan.

----Respondent
D.B. Spl. Appl. Writ No. 489/2025

1. State Of Rajasthan, Through Secretary Medical And
Health Department Government Of  Rajasthan,
Secretariat, Jaipur.

2. The Director, State Institute Of Health And Family Welfare
Jhalana Institutional Area, Near Doordarshan Kendra,
Jaipur.

----Appellants
Versus

Seema Rani D/o Shri Jeet Singh W/o Shri Pravin Kumar, Aged
About 38 Years, R/o Vpo Deengli Post Thirpali Bari, Tehsil
Rajgarh, District Churu, Rajasthan.

----Respondent
D.B. Spl. Appl. Writ No. 508/2025

1. State Of Rajasthan, Through Secretary Medical And
Health Department, @ Government Of Rajasthan,
Secretariat, Jaipur.

2. The Director, State Institute Of Health And Family Welfare
Jhalna Institutional Area, Near Doordarshan Kendra,
Jaipur

----Appellants
Versus

Babita Kumari D/o Shri Rajpal, W/o Shri Pardeep, Aged About 36
Years, R/o Vpo Suratpura, Tehsil Rajgarh, District Churu,
Rajasthan.

----Respondent
D.B. Spl. Appl. Writ No. 646/2025

1. State Of Rajasthan, Through Secretary Medical And
Health Department, @ Government Of Rajasthan,
Secretariat, Jaipur.
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2. The Director, State Institute Of Health And Family Welfare
Jhalana Institutional Area, Near Doordarshan Kendra,
Jaipur

----Appellants

Versus

k o Babli Kumari D/o Ram Kumar W/o Ashok Kumar Saharan, Aged

=\ About 33 Years, Vpo Paharsar, Tehsil Rajasthan, District Churu,
__:;_,i Rajasthan.
/ ----Respondent
D.B. Spl. Appl. Writ No. 705/2025

1. State Of Rajasthan, Through Secretary Medical And
Health Department Government Of Rajasthan Secretariat

Jaipur.
2. The Director, State Institute Of Health And Family Welfare
Jhalana Institutional Area Near Doordarshan Kandra

Jaipur
----Appellants

Versus

Vijay Laxmi D/o Shri Hari Kishan W/o Shri Sunil Kumar, Aged
About 34 Years, Village Kaman Post Office Bhojan Tehsil Rajgarh
District Churu Rajasthan

----Respondent
D.B. Spl. Appl. Writ No. 718/2025
1. State Of Rajasthan, Through Its Principal Secretary
Medical And Health Services, Government Secretariat,
Jaipur.
2. Director (Non-Gazetted), Medical Health And Family
Welfare Department, Health Bhawan Rajasthan, Jaipur.
3. The Director, State Institute Of Health And Family Welfare

(Sihfw), Jhalana Doongri Ghat Ki Guni, Jaipur 302004.
----Appellants
Versus

Rina Kunwar Rajput D/o Shri Jagdish Singh Rajput, W/o Shri
Yogendra Singh, Aged About 28 Years, R/o Village/ Post
Gordhanpura, Asnawar, District Jhalawar, Presently Residing At
C/o Shri Swaroop Singh, Village/ Post Ransi Gaon, Tehsil Bilara,
District Jodhpur (Raj.).
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----Respondent
D.B. Spl. Appl. Writ No. 721/2025

State Of Rajasthan, Through The Secretary, Department
Of Medical And Health Science (Group-Ii), Government Of
Rajasthan, Jaipur.

Director, (Non-Gazetted), Medical, Health And Family
Welfare, Rajasthan, Jaipur

The Director, State Institute Of Health And Family Welfare
(Sihfw), Department Of Health, Jaipur.

----Appellants

Versus

Anita Devi W/o Karmpal, Aged About 34 Years, Resident Of Aam
Chok, Bas Chanani, Churu, Rajasthan - 331023.

----Respondent
D.B. Spl. Appl. Writ No. 780/2025

State Of Rajasthan, Through Secretary, Medical And
Health Department, Government of Rajasthan
Secretariat, Jaipur.

The Director, State Institute Of Health And Family
Welfare, Jhalna Institutional Area, Near Doordarshan
Kendra, Jaipur.

----Appellants

Versus

Kamlesh S/o Shri Jaivir Singh W/o Shri Naresh Kumar, Aged
About 35 Years, Vpo Gagor, Post Office Dokwa, Tehsil Rajgarh,
District Churu, Rajasthan.

----Respondent

For Appellant(s)

For Respondent(s)

Mr. Narendra Singh Rajpurohit, AAG
assisted by
Ms. Aditi Sharma, AAAG

Mr. Yashpal Khileree
Mr. Vikas Bijarnia with
Mr. Punit Choudhary
Mr. Sushil Bishnoi

Mr. Lucky Rajpurohit
Mr. Puna Ram Sen
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HON'BLE DR. JUSTICE PUSHPENDRA SINGH BHATI

HON'BLE MR. JUSTICE SANDEEP SHAH
Judgment

Reportable
11/02/2026

1. The present controversy arises out of Advertisement No.

ot Higi

L".-,, F-109(8)/SIHFW/MH-Recruit/FHW/2023/4850 dated 19.05.2023,

e

EFHeaIth Worker Female, where the respondents succeeded on

u:ﬁ“ merits in the EWS category but were denied appointment on the

ground that married women candidates cannot be given the
benefit of the EWS category. All the impugned orders have been
passed on issues which are already covered by the judgment
passed in S.B. Civil Writ Petition No. 7512/2022, Aman Kumari vs.
State of Rajasthan & Ors., decided on 21.09.2022, which reads as

follows:

"These writ petitions have been filed by the
petitioners aggrieved against Clause 12.2 (vi) of the
advertisement dated 31.12.2021 for recruitment to the
post of Teacher Grade-III (Level-I) in relation to providing
reservation to candidates in EWS category.

Further relief has been sought that as the
petitioners fall in merit in the EWS category, they may be
accorded appointment on the post of Teacher Grade-III
(Level-I).

It is, inter-alia, indicated in the petitions that the
advertisement dated 31.12.2021 was issued by the
respondents for recruitment to the post of Teacher Grade-
IIT (Level-I). The respondents had, inter-alia, provided
reservation for the candidates belonging to EWS category,
however, in Clause 12.2 (vi) pertaining to the reservation,

it was, inter-aia, indicated as under :

“WI. @ watem =rarerd gRT Rifder 3idier \eir 8425,/2013 orT

FART T 3= §H ICNGUS I g = 4 GIRG [0 faTid 01.11.2018 TG

AT ST AT STIYY §IRT S & WIS Ul T 1116,/2018 X[ WXPBIY
g 3 g9 9 I159 G S H IR [ [371F 18.09.2018 @ STTHIR RTARITT
T H fdqrs SUNTT HaINId §% STNierd i (7 U W dEGiN a. o fower
T, Sl fawsT a7 srgqfard Wild, SIglad TGl 9 "eNaT SfeH Gild) @i
e sprelf dF 9B T B SNEIT gl BT GrT /9 TE SN SiT: U AfRer

I B WrEr T & sl siraeT e g )"
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The stipulation debarred, those woman candidates,
who are residents of the State due to marriage from
getting the benefit, inter-alia, of EWS category.

The petitioners applied and claimed their status as
EWS and as per provisional merit list, they were
provisionally  selected and called for document
verification. However, in the final merit list, though the
petitioners had obtained marks higher than the cut-off,
their names were not reflected in the said list.

The petitioners made inquiry and were told that in
terms of the stipulation made in the advertisement Clause
12.2(vi) as the petitioners were born outside the State
and were married in the State and despite falling within
the EWS category, they were not entitled to benefit of
reservation and were treated in the General category and
the marks obtained by them were less than the General
category candidates, the petitioners have not been
included in the final merit list.

Learned counsel for the petitioners made
submissions that the action of the respondents in
excluding the petitioners, who otherwise fall in the EWS
category only on account of the fact that they originally
are from outside the State and they have been married
into Rajasthan, is not justified.

Reference has been made to Circulars dated
10.02.2020 & 16.08.2021 (Annex.11 to SBCWP
No.7512/2022) in this regard. It is submitted that the
circulars specifically provide that the candidates like
petitioners would be entitled to the said benefit.

A reply to the petition has been filed, inter-alia,
indicating that as specific stipulation has been made in
the advertisement and despite that, the petitioners have
applied, the petitioners are estopped for questioning its
validity.

Further submissions have been made that the
Circulars dated 10.02.2020 & 16.08.2021 (Annex.11 to
SBCWP No.7512/2022) relied on by the petitioner are
general in nature and the same do not deal with the
recruitment and therefore, the petitioners are not entitled

to any relief.
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I have considered the submissions made by learned
counsel for the parties and have perused the material
available on record.

The respondents, in the stipulation, made reference
to the judgment in the case of Ranjana Kumari v. State of
Uttrakhand & Ors. : (2019)15 SCC 664 and thereafter has
observed that those married into the State, would not be
entitled to the benefit of OBC, SC, ST & EWS category.
The said stipulation made by the respondents in the
advertisement is ex facie contrary to the very scheme of
EWS reservation as compared to the reservation provided
to OBC, SC & ST and the dictum of the Hon’ble Supreme
Court in the case of Ranjana Kumari (supra), which
apparently has no application to reservation meant for
EWS category.

The circulars of the State, inter-alia, after observing
that the Central Government has provided for reservation
in educational institution and services to the extent of
10% for EWS category candidates and for issuance of
certificate to the woman married within the State, it was
stipulated as under :-

“awvT Ife AR Al d SWd HoT ST H GBI Uge Shifd W
T H & T SHHT [AqE XTIV RIS @ [l SIRIErT @i & fda W g & al
At 8 T Yo H A a (3rEIfa siggiad S, Sienta @ o7 fweT ait

F sfaRaq) 4 @it arEfl, va oW sife @aae g (EWS) @ @fda @r

fefRa amevsi @ sigae Income & Asset Certificate v @ s@ar
gt "

The stipulation is specific, wherein they have been
held entitled to issuance of EWS certificate.

Once, the State itself in its Circular dated
16.08.2021 has ordered for issuance of EWS certificate to
eligible woman married within the State, the stipulation in
the advertisement dated 31.12.2021 essentially is
contrary to the said circular and cannot debar the
candidates like petitioners, who are otherwise entitled to
the benefit of reservation provided to the EWS category
candidates.

The submissions made in the reply pertaining to
estoppel and the fact that the Circulars dated 10.02.2020
& 16.08.2021 (Annex.11 to CWP No.7512/2022) are
general in nature, have no substance, inasmuch as, once

it is found that the stipulation in the advertisement is ex
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facie contrary to the scheme of EWS reservation and the
respondents’ own circular, the petitioners cannot be
debarred from claiming the benefits based on the plea of
estoppel.

Further as noticed herein-before the Circular dated
16.08.2021 is very specific, wherein the same starts with
reference to the benefits available to the EWS category
candidates for employment / services etc. and therefore,
it cannot be said that the circular is general in nature and
does not apply to recruitments.

In view of the above, the writ petitions are allowed.
The respondents are directed to consider the candidature
of the petitioners in EWS category and in case, they are
otherwise eligible and fall within the cut-off meant for
EWS category candidates, they be accorded appointment
on the post of Teacher Grade-III (Level-I).

The petitioners would be entitled to all
consequential benefits from the date the persons lower in
merit to the petitioners were accorded appointment.
However, the petitioners would be entitled to the
monetary benefits from the date of actual appointment.

Needful may be done within a period of four

weeks.”

2. The learned Additional Advocate General submits that
although no appeal was filed against the judgment passed in
Aman Kumari’s case and the same was acted upon, still this court
while considering a question involved in the case of ‘State of
Rajasthan v. Babli Kumari’ D.B. Civil Writ Petition No0.646/2025
(part of the present bunch), vide its order dated 21.05.2025
framed following questions for its consideration:

"6. Following three issues arise for consideration are:-

(i) Whether the order passed in the case of Aman Kumari vs.

State of Rajasthan & Ors. based on correct law ?
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(ii) Whether in view of the judgment of Hon’ble Supreme Court
in (2019) 15 Supreme Court Cases 664, the respondent could
claim benefit of reservation in the migrating State ?

(iii) Whether the petition was otherwise barred as the writ

: petitioner did not challenge the specific terms and conditions of
The above mentioned

adjudicated upon.
4,

advertisement and participated in the process of selection ?”

issues are thus required to be
He further submits that there is

inconsistency in law
regarding reservation in relation to the fact that whenever a

person seeks to extend the benefit of reservation from one State

to another State, on account of migration, such benefit cannot be
granted to the concerned person.
5.

Learned Additional Advocate General also submits that the
Hon’ble Apex Court, in Ranjana Kumari

migrated.

(2019) 15 SCC 664),

dismissed the petition on the ground that reservation benefits are

not available to migrated persons in the State to which they have
It

is submitted that the advertisement contained
specific terms and conditions,

and unless those terms and
conditions were challenged, the petitions could not have been
entertained.
6.

Learned Additional Advocate General further submits that the
circular dated 10.02.2020 provides only for issuance of the EWS
certificate but does not provide for grant of reservation to the

migrant female candidates of other State.

Another relevant
circular dated 16.08.2021 also does not provide for grant of

reservation to migrant female candidates of other State. The

explanation made in circular dated 10.02.2020 also provides that
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status of EWS relates back to the family of candidate when she
was born and in ‘State of Rajasthan vs. Smt. Manju Yadav’
(DB/SAW/1116/2018) decided on 18.09.2018 it has been held

i~ issuance of any certificate does not entitle any person for
Zaat Higis
WX LN

/& & .= o)\reservation in public employment and these facts are not

e

AT

ra
e @ |
'« . 5lconsidered in Aman Kumari's (supra) case. So, the decision in
W ! 3 o/

\ % g,

NSy . Hun._f---' Aman Kumari’s (supra) case is not a good law and same is liable

to be distinguished.

7. Learned Additional Advocate General refers to these
judgments: Ranjana Kumari v. State of Uttarakhand, reported in
(2019) 15 SCC 664; Marri Chandra Shekhar Rao v. Seth G.S.
Medical College, reported in (1990) 3 SCC 130; Action Committee
on Issue of Caste Certificate to SCs/STs v. Union of India,
reported in (1994) 5 SCC 244; Bir Singh v. Delhi Jal Board,
reported in (2018) 10 SCC 312; State of Rajasthan Vs. Manju
Yadav in D.B. Special Appeal Writ No. 1116/2018. Relevant paras
of these judgments are reproduced here:

Ranjana Kumari (Supra):
"4. Two Constitution Bench judgments of this

Court in Marri Chandra Shekhar Rao v. Seth G.S.
Medical College [Marri Chandra Shekhar Rao wv.
Seth G.S. Medical College, (1990) 3 SCC 130 : 1
SCEC 382] and Action Committee on Issue of Caste
Certificate to SCs/STs v. Union of India [Action
Committee on Issue of Caste Certificate to SCs/STs
v. Union of India, (1994) 5 SCC 244] have taken
the view that merely because in the migrant State
the same caste is recognised as Scheduled Caste,
the migrant cannot be recognised as Scheduled
Caste of the migrant State. The issuance of a caste
certificate by the State of Uttarakhand, as in the
present case, cannot dilute the rigours of the

Constitution Bench judgments in Marri Chandra
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Shekhar Rao [Marri Chandra Shekhar Rao v. Seth
G.S. Medical College, (1990) 3 SCC 130 : 1 SCEC
382] and Action Committee [Action Committee on
Issue of Caste Certificate to SCs/STs v. Union of
India, (1994) 5 SCC 244] ”

Marri Chandra Shekhar Rao (Supra):
“"13. It is trite knowledge that the statutory and

constitutional provisions should be interpreted
broadly and harmoniously. It is trite saying that

where there is conflict between two provisions,

these should be so interpreted as to give effect to
both. Nothing is surplus in a Constitution and no
part should be made nugatory. This is well settled.
See the observations of this Court in
Venkataramana Devaru v. State of Mysore [1958
SCR 895, 918 : AIR 1958 SC 255] , where
Venkatarama Aiyer, J. reiterated that the rule of
construction is well settled and where there are in
an enactment two provisions which cannot be
reconciled with each other, these should be so
interpreted that, if possible, effect could be given to
both. It, however, appears to us that the expression
‘for the purposes of this Constitution’ in Article 341
as well as in Article 342 do imply that the
Scheduled Caste and the Scheduled Tribes so
specified would be entitled to enjoy all the
constitutional rights that are enjoyable by all the
citizens as such. Constitutional right, e.g., it has
been argued that right to migration or right to
move from one part to another is a right given to all
— to Scheduled Castes or Tribes and to non-
scheduled castes or tribes. But when a Scheduled
Caste or Tribe migrates, there is no inhibition in
migrating but when he migrates, he does not and
cannot carry any special rights or privileges
attributed to him or granted to him in the original
State specified for that State or area or part
thereof. If that right is not given in the migrated
State it does not interfere with his constitutional
right of equality or of migration or of carrying on his
trade, business or profession. Neither Article 14,

16, 19 nor Article 21 is denuded by migration but
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he must enjoy those rights in accordance with the
law if they are otherwise followed in the place
where he migrates. There should be harmonious
construction, harmonious in the sense that both
parts or all parts of a constitutional provision should
be so read that one part does not become nugatory
to the other or denuded to the other but all parts
must be read in the context in which these are
used. It was contended that the only way in which
the fundamental rights of the petitioner under
Articles 14, 19(1)(d), 19(1)(e) and 19(1)(f) could
be given effect to is by construing Article 342 in a
manner by which a member of a Scheduled Tribe
gets the benefit of that status for the purposes of
the Constitution throughout the territory of India. It
was submitted that the words “for the purposes of
this Constitution” must be given full effect. There is
no dispute about that. The words “for the purposes
of this Constitution” must mean that a Scheduled
Caste so designated must have right under Articles
14, 19(1)(d), 19(1)(e) and 19(1)(f) inasmuch as
these are applicable to him in his area where he
migrates or where he goes. The expression “in
relation to that State” would become nugatory if in
all States the special privileges or the rights granted
to Scheduled Castes or Scheduled Tribes are carried
forward. It will also be inconsistent with the whole
purpose of the scheme of reservation. In Andhra
Pradesh, a Scheduled Caste or a Scheduled Tribe
may require protection because a boy or a child
who grows in that area is inhibited or is at
disadvantage. In Maharashtra that caste or that
tribe may not be so inhibited but other castes or
tribes might be. If a boy or a child goes to that
atmosphere of Maharashtra as a young boy or a
child and goes in a completely different atmosphere
or Maharashtra where this inhibition or this
disadvantage is not there, then he cannot be said to
have that reservation which will denude the children
or the people of Maharashtra belonging to any
segment of that State who may still require that

protection. After all, it has to be borne in mind that

[SAW-365/2025]
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the protection is necessary for the disadvantaged
castes or tribes of Maharashtra as well as
disadvantaged castes or tribes of Andhra Pradesh.
Thus, balancing must be done as between those
who need protection and those who need no
protection, i.e., who belong to advantaged castes or
tribes and who do not. Treating the determination
under Articles 341 and 342 of the Constitution to be
valid for all over the country would be in negation
: : to the very purpose and scheme and language of
e R e Article 341 read with Article 15(4) of the

Constitution.”

Action Committee on Issue of Caste Certificate
to Scs/Sts vs. Union of India (Supra):

"16. We may add that considerations for specifying a
particular caste or tribe or class for inclusion in the
list of Scheduled Castes/Schedule Tribes or
backward classes in a given State would depend on
the nature and extent of disadvantages and social
hardships suffered by that caste, tribe or class in
that State which may be totally non est in another
State to which persons belonging thereto may
migrate. Coincidentally it may be that a caste or
tribe bearing the same nomenclature is specified in
two States but the considerations on the basis of
which they have been specified may be totally
different. So also the degree of disadvantages of
various elements which constitute the input for
specification may also be totally different. Therefore,
merely because a given caste is specified in State A
as a Scheduled Caste does not necessarily mean that
if there be another caste bearing the same
nomenclature in another State the person belonging
to the former would be entitled to the rights,
privileges and benefits admissible to a member of
the Scheduled Caste of the latter State “for the
purposes of this Constitution”. This is an aspect
which has to be kept in mind and which was very
much in the minds of the Constitution-makers as is
evident from the choice of language of Articles 341

and 342 of the Constitution. That is why in answer to
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a question by Mr Jaipal Singh, Dr Ambedkar

answered as under:

"He asked me another question and it was this.
Supposing a member of a Scheduled Tribe living in a
tribal area migrates to another part of the territory of
India, which is outside both the scheduled area and
the tribal area, will he be able to claim from the local
Government, within whose jurisdiction he may be
residing the same privileges which he would be
entitled to when he is residing within the scheduled
area or within the tribal area? It is a difficult question
for me to answer. If that matter is agitated in
qguarters where a decision on a matter like this would
lie, we would certainly be able to give some answer
to the question in the form of some clause in this
Constitution. But so far as the present Constitution
stands, a member of a Scheduled Tribe going outside
the scheduled area or tribal area would certainly not
be entitled to carry with him the privileges that he is
entitled to when he is residing in a scheduled area or
a tribal area. So far as I can see, it will be practicably
impossible to enforce the provisions that apply to
tribal areas or scheduled areas, in areas other than

those which are covered by them....”

Relying on this statement the Constitution Bench
ruled that the petitioner was not entitled to
admission to the medical college on the basis that he
belonged to a Scheduled Tribe in the State of his
origin.

17. Lastly the Constitution Bench referred to the
cleavage in the views of different High Courts on the
interpretation of Articles 341 and 342 of the
Constitution and the consequential orders passed by
the Government of India and the State Governments.
It referred to the two decisions of the Gujarat High
Court as well as the decision of the Karnataka High
Court which place the interpretation canvassed before
us by Mr Raju Ramachandran. The other side referred
to the decisions of the Orissa High Court in K. Appa
Rao v. Director of Posts & Telegraphs, Orissa [AIR
1969 Ori 220 : 35 Cut LT 55] , the decision of the Full
Bench of the Bombay High Court in M.S. Malathi v.

[SAW-365/2025]

(Uploaded on 25/02/2026 at 04:37:46 PM)
(Downloaded on 26/02/2026 at 02:59:38 PM)




[2026:RJ-JD:7705-DB] (150f 27) [SAW-365/2025]

Commissioner, Nagpur Division [AIR 1989 Bom 138 :
1988 Mah LJ 1041 : (1988) 90 Bom LR 532 (FB)] and
the decision of the Punjab & Haryana High Court in
V.B. Singh v. State of Punjab [ILR (1976) 1 P&H 769]
which take the contrary view canvassed before us by
the respondents. All these decisions were considered
by the Constitution Bench which agreed with the
latter view. It upheld the view expressed in the
communication dated 22-2-1985 and negatived the
challenge of the petitioner that the said view was

ultra vires Articles 14, 15, 16 or 21. It, however,
observed that in the facts and circumstances of the
case and having regard to the fact that the petitioner
student's career was involved it directed the
authorities to consider whether the petitioner was a
'‘Goudi’ and if yes, the institution may consider if he
can be allowed to complete his studies in the
institution. However, on the interpretation of the
relevant provisions of the Constitution this Court was
clear in its view that legally speaking he was not

entitled to admission in the Scheduled Tribe quota.

18. We are in respectful agreement with the above
view expressed by the Constitution Bench in the
aforesaid decision. All the points which were
canvassed before us by Mr Raju Ramachandran were
also canvassed by him in the said matter. They were
negatived by the Constitution Bench. Nothing has
been pointed out to persuade us to think that the view
taken by the Constitution Bench  requires
reconsideration by a larger Bench. In fact we are in
complete agreement with the interpretation placed on
the various provisions of the Constitution, in particular
Articles 341 and 342 thereof, in the said judgment.
We, therefore, see no merit in this writ petition and
dismiss the same. However, we make no order as to

costs.”

Bir Singh (Supra):

"34. Unhesitatingly, therefore, it can be said that a
person belonging to a Scheduled Caste in one State
cannot be deemed to be a Scheduled Caste person in
relation to any other State to which he migrates for

the purpose of employment or education. The
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“in relation to that State or Union

Territory” and “for the purpose of this Constitution”

used in Articles 341 and 342 of the Constitution of
India would mean that the benefits of reservation

provided for by the Constitution would stand confined
to the geographical

territories of a State/Union
Territory in respect of which the lists of Scheduled
Castes/Scheduled Tribes have been notified by the
sl  F Presidential Orders issued from time to time. A person
et ’/ notified as a Scheduled Caste in State 'A’ cannot claim

the same status in another State on the basis that he
is declared as a Scheduled Caste in State 'A”.”

State of Rajasthan vs. Manju Yadav & Ors. (supra)

"4. Females outside the State of Rajasthan on migrating
to Rajasthan, post marriage may not be entitled to the
benefit ofreservation in public employment in the State

of Rajasthan onaccount of being a member of a SC or
ST or OBC in another State.”

8.

Per contra, the learned counsel for the respondents has
drawn the attention of this Court towards to the Circular dated

10.02.2020, which is an exhaustive circular providing reservation

under the EWS category. The relevant portion of the Circular dated
10.02.2020 reads as follows:

"TEXU & GYfAd TSR 35 Tia § g8 Wy a7 5iar § & e
Y T HHGR F & 37 I G QAR T 817 I Ieq § TS &7 J

17917 &Y 6 Flardl &l 3% GG SYaT 3B Tar & Iuarm e =g
9 @GR §if &1 JHOLYF §R] 647 &idy Teg 39 day § 397 37 & lad
ud o forg 9= @ 39@T I§¢ Sy 3U7 Gd [Aarg &7 43U § 307 gRaR
P1 e S/ = FHfde Il PI5 &1 U9 T qlffd 319 & G 4 ag] &

Term BRI & UGV HUBRT I THFHE WK BT G GEH BN HAY
g7 @1 T & ®1g 3UEvs gRT GldgeiéliNds Ud ITYTT Txgd Bl

T H T PRI GRT 08 RIFING g} 31 Jfad &1 gd 31T Tq

FAG a1 R B T B GgFT T & T HG §F HIHgaR e
%Y I BN T BT FHULGT GRT far S
0.

Learned counsel

for the respondents further draws the
attention of this Court towards the Circular dated 16.08.2021,
wherein it has been clarified that the migrated class, particularly if
it belongs to a reserved category, shall also be treated as falling
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within the ambit of the Economically Weaker Sections (EWS), in
accordance with the prescribed norms. The relevant portion of the

Circular dated 16.08.2021 reads as follows:

S TSR | TATT Ig1 a8 ¥F T STl § 9 RIS T ¥ arRg &1
Iqd T gale Ued 3 39 USR Wy fear § f& Action
Cornmittee on issue only to those who have ordinary
residence of the place within the jurisdiction of competent
authority. Ordinary resident means residence with is not for
the purpose of the service, employment. education,
confinement in jail etc. in short it means permanent
residence and not a temporary residence. T8 dg ST §
fo fopaft ot safaa ot sifa &1 fRufRor STt Uqes Sifa @ grar g siufa afe
fordt safad ot wifd ST a0 Iod § IR I H § (3rufd Srfed
Sifd, Senfa 9 o fuwer avf & sifafvad) o Io= I § ot U8
T 3 F g O o, guRT afe faarfga afgar ot 39e gd I o
IGH! U offd AT a1 | g 9UT 3T fadTg oA Iod & faait
IR ot & aafad J gom g < it a8 oM s B I it (srufd
SIfad Sfd, SHeid @ 39 fUssr o & sifafiad) & S ot ud
W o HHOIR aFf (EWS) & fad & fuid AMugue! & SaR
Income & Asset Certificate U & §HaR gl | 3fd: SWIad d& &
oRued H YT & T W& iHIRAl &1 g8 AR foan S g &
T Ul § St [QURT gRT 9K 31 URUF 10.02.2020 & IR0
¥ UY ARdc UH Afaddl »i AYid Auguel & SuR R FuEER
Income & Asset Certificate SR &1d 1"

10. Learned counsel for the respondents also draws the attention
of this Court towards the judgment in Aman Kumari (supra),
wherein the learned Single Bench of this Court, while considering
the Circulars dated 10.02.2020 and 16.08.2020, allowed the writ
petition.

11. Learned counsel for the respondents draws the attention of
this Court towards the Condition No. 6 of the advertisement dated
19.05.2023, which requires both a Domicile Certificate and an
EWS Certificate for the purpose of claiming reservation under the

EWS category. Paragraph 6 of the advertisement reads as follows:

I Hdte ArTad gRT arae! st S8 1085/2013 B
uiika o e 30.08.2018 TE AFH ISRIF @ ATAI gRI
St foRw st (Rew) e 1116/2018 # uiikg fvfy feaiw
18.09.2018 & HTHR oA AT & aTex 31Ul 37 Ig &1 Afgar
S fAaEIRI= ISR g ! Jot i &9 o1t § @ S el
e & T/ ecl/sied / Taeidt ot § oRefmr &1 Ay el e
S| UfE 3% A O & SFid &1 3Mdad &A1 g1l 3 Isd
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! foat +ft Joft Bt Afian o1 IoRIM B f3aTg 89 & IR ISR &1
Td A Td EWS ST JHT01 U TR B R I S U I HHOIR
i 9oft & forg It 9T SR

12. The above mentioned advertisement has been issued by the

T Rajasthan Staff Selection Board, Jaipur, under Advertisement No.
> } i L.::"I“'-_I9 of 2025 and pertains to the recruitment for the post of Teacher.

AT

,*13. Learned counsel for the respondents draws the attention of

'“,:,t| ; o

4

"ﬂ{,—_,}, : Hun___‘_?K.--"' this Court towards the Notification dated 20.10.2019, particularly

r

‘el Rais

to the amendment introduced in Rule 2, being the Second
Amendment, which defines the ‘Reservation of vacancies for
Economically Weaker Sections (EWS)’. The explanation thereto is
reproduced as under:
2.Substitution of rule 8A: The existing
rule and regulation 8A of the Rajasthan Public
Service Commission (Ministerial and
Subordinate Service) Rules and Regulations,
1999 shall be substituted by the following,
namely;-
"8A. Reservation of vacancies for
Economical Weaker Sections:- Reservation
of vacancies for Economically Weaker Sections
shall be 10% in direct recruitment in addition
to the existing reservation. In the event of
non-availability — of eligible and suitable
candidate amongst Economically Weaker
Sections in a particular year, the vacancies so
reserved for them shall be filled in accordance

with the normal procedure.
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Explanation: For the purpose of this

rule ‘Economically Weaker Sections’ shall

be the persons who are bonafide resident of

Rajasthan and not covered under the existing

scheme of reservations for the Scheduled

Castes, the Scheduled Tribes, the Backward

Classes,

the More Backward Classes and

whose family has gross annual income below

rupees 8.00 lakh. Family for this purpose will

include the person who seeks benefit of

reservation, his/her parents and siblings below

the age of 18 years as also his/her spouse and

children below the age of 18 years. The

income shall include income from all sources

i.e. salary, agriculture, business, profession

etc. and it will be income for the financial year

prior to the year of application”

Learned counsel for the respondents further draws attention

of this Court towards the order dated 28.08.2012 pertaining to the

issuance of Domicile Certificates. Paragraph 4 of the said order

specifically deals with persons who have been married, clarifying

that such persons shall be considered as domicile. The relevant

portion of Paragraph 4 of the Domicile Order reads as follows:

&

1T 7 AAT gxards

3 Afgarat ot <= H S

Hfed 9 fdag &t
IO BT ga ot §
IUH Ufd & Y oI
g gERIGaT oI

A4 <t

®_ga_ et T8 § SR

8
o

EIUINCI

;

g

g2
i@%ﬁ

gfd &1 o Harg gam o
d g9 UgdH U/
/ NIESSEACR!

Ugdq Ud dul faarg
TATIOT O
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ISR H 3= 10 g & fFAardt
o od G 9 B L.

15. Learned counsel for the respondents further draws attention

wat Higi\ of this Court towards the judgment of the Hon’ble Division Bench

s o

”a"-.of the Himachal Pradesh High Court in Review Petition No. 47 of

i

gf___.“2021, titled as State of H.P. & Ors. vs. Smt. Naveen Kumari,

i ] e

Ly -Net” decided on 04.09.2021. The relevant portion of the said order

reads as follows:
"11. Moreover, she establishes that upon her marriage in

Himachal Pradesh, she has provenly established the
requisite animus deserdendi, from the State of her origin
i.e. Punjab. Therefore, she becomes an ordinary resident of
Himachal Pradesh, as she has not migrated to Himachal
Pradesh rather solitarily for the purpose of service,
employment, and, education, rather has migrated on
account of her marriage in Himachal Pradesh with her
husband.

12. Emphasisingly, the settling of the conundrum with
regard to "ordinary resident and bonafide resident" is/are of
utmost importance. The meaning of the term "bonafide
resident" as defined under various pronouncements made
by different Courts, is, that of residence with a permanent
intention to reside, in the State concerned.

13. Now the intention to reside permanently, is to be
inferred from the circumstance of a particular caste. Since
various states including the State of Himachal Pradesh,
have framed rules for issuance of a bonafide certificate. The
Himachal Pradesh Rules, for issuance of a bonafide
certificate, prescribe that a person, who continuously
resides in Himachal Pradesh for 15 years, becomes entitled
for issuance of a bonafide certificate. If, a person
continuously for 15 years holds his residence at Himachal
Pradesh, it means that he has a permanent intention to
reside in Himachal Pradesh, and, hence evinces his animus
deserendi from the State of his origin. Consequently, a
person, who becomes a bonafide resident of Himachal
Pradesh, has definitely suffered and has become socially

disadvantaged, disadvantages whereof, arise from his
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caste, given his for a minimum period of 15 years. rather
being permanently domiciled in H.P. Therefore, he cannot
be considered to be a migratee after 15 years, as, after the
afore period he becomes entitled, for the issuance of a
bonafide certificate, as per the rules. Consequently, if the
caste of his origin is by birth in the State of his origin, and,
is notified in the State where he is a bonafide resident, or is
permanently domiciled. Therefore, he becomes entitled to
receive an apposite caste certificate.

14. Consequently, as discussed above, when a person is
issued a bonafide -certificate, it means that he is a
permanent resident of the State, for all intents and
purposes as he has intention to live permanently there,
and, he remains no more a migrant. Similarly, the petitioner
after her marriage no more remains a migrant, and, she for
all intents and purposes, is, now settled in the house of her

husband.”

16. Upon conjoint consideration of the questions proposed by the
Division Bench of this Court, this Court is of the firm opinion that
the State of Rajasthan has accorded the status of EWS to migrants
in terms of its Circulars dated 10.02.2020 and 16.08.2021,
wherein the procedure has been laid down for issuance of EWS
Certificates after obtaining a Domicile Certificate and assessing
the economic condition of the applicant. This Court is also of the
view that the order relating to Domicile Certificates, as prevalent
in the State of Rajasthan, specifically includes married women
who have migrated from another State and acquired domicile
status by virtue of marriage. It is further observed that the
decision in Ranjana Kumari (supra) pertained to reservation in
respect of a reserved category, whereas the EWS Certificate is
distinct in nature, being based solely on economic criteria. Since
the specifications for EWS are uniform across the country,

migration in this context is supported by the Constitution of India.
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17. This Court finds that the EWS category is based upon the
economically weaker segment of society, and the nature of this
segment, does not change on account of migration. Categories
based on specific caste, religion, groups or social backwardness
. require further identification and specification, whereas economic
_,llbackwardness is determined by uniform criteria applicable
throughout the State. Moreover, this Court is of the firm opinion
that once a married daughter has been granted domicile of a
particular State, on account of marriage, the benefits accruing to
the migrated family, particularly economic benefits ought to be
extended to her as well.

18. Reservation for Economically Weaker Section for the first
time was introduced by way of the 103rd Constitutional
Amendment Act, 2019, wherein other than the reservation based
upon social or educational backwardness, an affirmative action of
reservation was provided based upon economic condition of the
persons concerned. The above mentioned amendment to the
Constitution was challenged before the Constitution Bench. The
Apex Court, while dealing with the issue raised in this regard, in
the case of ‘Janhit Abhiyan vs. Union of India’ reported in
(2022) SCC OnLine SC 1540, upheld the reservation and also
held that the reservation for economically weaker section is not to
be extended to the persons who are already getting the benefit of
reservation based upon their social or educational backwardness
i.e. the reservation covered under Article 15(4), 15(5) and 16(4)
of Constitution, while specifically treating the category of EWS as
a separate category, while emphasizing that it was created with

the goal of having an egalitarian society while counteracting
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inequalities and bringing the economically weaker section into the
main stream of the society. The Central Government, for the
purpose of granting EWS reservation, had issued the office
memorandum dated 31.01.2019, providing for grant of 10%
. reservation in direct recruitment in Civil posts and services under
|Ithe Government of India to the persons belonging to the EWS

category and to those who are not covered under the scheme of

the reservation for SC, ST and OBC categories.

19. The Government also specified the criteria for determining as
to who will belong to or be identified as EWS and fixed criteria for
the persons whose family had gross annual income below eight
lakhs to fall under EWS category. It was further specified that
income from all sources for the financial year prior to the year of
application is included. It was further specified that the property
held by a family would be clubbed while applying the criteria of
‘the land or property holding test’ to determine the EWS status.
The clarification further specified that not only the property
belonging to parents or siblings, but also of the spouse and the
children would be included for determining the property owned by
the family while assessing whether the person belongs to the EWS

category or not. For ready reference, the relevant portion of the

office memorandum dated 31.01.2019 is quoted as under:

"2. QUANTUM OF RESERVATION

The persons belonging to EWSs who, are not covered under
the scheme of reservation for SCs, STs and OBCs shall get
10% reservation in direct recruitment in civil posts and
services in the Government of India.

4 CRITERIA OF INCOME & ASSETS:

4.1 Persons who are not covered under the scheme of
reservation for SCs, STs and OBCs and whose family has

gross annual income below Rs.8.00 lakh (Rupees eight lakh
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only) are to be identified as EWSs for benefit of reservation.
Income shall also include income from all sources i.e. salary,
agriculture, business, profession, etc. for the financial year
prior to the year of application.

Also persons whose family owns or possesses any of
the following assets shall be excluded from being identified as
EWS, irrespective of the family income:-

i. 5 acres of agricultural land and above;

ii. Residential at of 1000 sq ft. and above;

iii. Residential plot of 100 sq. yards and above in notified
municipalities;

iv. Residential, plot of 200 sq. yards and above in areas other
than the notified municipalities.

4.2. The property held by a "Family" in different locations or
different places/cities would be clubbed while applying the
land. or property holding test to determine EWS status.

4.3 The term "Family" for this purpose willinclude the person
who seeks benefit of reservation, his/her parents and siblings
below the age of 18 years as also his/her spouse and children

below the age of 18 years.”

20. Identical criteria has been incorporated by the State
Government, which is clear from the perusal of the notification
dated 20.10.2019 (quoted supra), wherein the criteria for
determining as to whether the persons belongs to EWS category
has been fixed, as person having gross annual income below
rupees eight lakhs and for the purpose of determining the
property, it has further been clarified that the property belonging
to parents and siblings as well as spouse and children shall also be
included. Thus, a combined analysis of the 103™ Constitution
amendment as well as the criteria fixed for determination of EWS
will reveal that irrespective of the migration, the status of the
candidate is to be determined based upon the income of the
family and the family includes not only parents but the spouse

also, meaning thereby that if a person migrates from one State to
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another post marriage, then the benefit of EWS can be attained by
him, in case the total income of the family including the income of
spouse, children, parents and siblings is below the threshold of

- rupees eight lakhs. Rather, the State Government themselves

;‘-' 1alet Dﬂ;'-. clarified by way of issuing the circular dated 10.02.2020 wherein,
o SRy =)

\ 2 __r;,iin spite of migration from one State to another, the income
'~--¢;J_,—_;},_HL,~_._‘_,---" certificate shall be issued for determining as to whether the

person would qualify as EWS or not. However, the income of the
person concerned earning in the earlier State prior to migration
was also to be kept in mind for determining whether he/she falls
into the definition of EWS or not.

21. As far as the judgments relied upon by the learned counsel
for the respondent are concerned i.e. in the case of Ranjana
Kumari (supra), Action Committee (supra) or by the
Constitution Bench of Apex Court in Marri Chandra Shekhar Rao
(supra), the same pertains to reservation being granted to the
persons belonging to socially and educationally backward class of
citizens, more particularly SC & ST categories, wherein a specific
list has been provided for determining who shall belong to SC/ST
by way of Article 341 and 342 under the Constitution. The
consideration was that a person may be belonging to a category of
SC/ST in one particular State by looking to circumstances
prevailing in that State, but in the migrated state, same caste or
tribe may not be considered as a SC/ST correspondingly, and even
if considered, the circumstances for consideration are totally
different. The consideration by the Hon’ble Apex Court was,
particularly, with regard to the fact that upon migration, the

concerned person’s special right, which was attributed to him or
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granted to him in the original State or part thereof, would prevail.

The Court also considered that the expression “in relation to that

State”, would become nugatory, if in all the States special

e privileges or the rights granted to SC/ST are carried forward. It

J | B D“"""-.Iwas also observed that the same would be inconsistent with the

AT

YL

+whole purpose of the scheme of reservation. Based upon the

4
'-t:. 7

"ﬂ{,—_ﬂ, : wi same, the Hon’ble Apex Court held that the benefit of the

‘el Rais
~rg

reservation cannot be extended post migration as stated (supra).
The same was pertaining to the reservation granted based upon
the social and educational backwardness, however, as far as EWS
is concerned, the same has been treated as separate category by
the Hon’ble Apex Court itself in Janhit Abhiyan vs. Union of
India’ (supra), qua which there is no identical provision like
Article 341 and 342. Thus, the judgments relied upon by the
learned counsel for the respondent have got no application as far
as the case in hand is concerned.

22. In almost identical issue, with regard to non-grant of benefit
of being a resident of Tribal Sub-Plan (TSP) to a lady who was
married to a person residing within Tribal Sub-Plan, came up for
consideration before the Hon’ble Single Bench of this Court, in the
case of Smt. Twarita Gehlot v. State of Rajasthan & Ors. in
S.B. Civil Writ Petition N0.15540/2007 wherein, while dealing
with the issue of migration of a married lady who has come to
reside with her husband who is already a resident of a TSP area, it
was held that she cannot be denied the benefit that are available
to the TSP area in question. The above mentioned judgment was
challenged in appeal, wherein the appeal came to be disposed of

by way of order dated 04.01.2020 in D.B. Spl. App. Writ
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No.576/2018 (State of Rajasthan & Ors. V. Smt. Twarita
Gehlot), in view of the fact that the State Government itself has
amended the definition of candidate of Tribal Sub-Plan area, by
way of notification dated 21.10.2019 extending the benefit of
 reservation to women marring a resident of TSP area with effect
_}from 16.06.2013.

23. This Court finds that the judgment passed in the case of
Smt. Twarit Gehlot (supra) is applicable to the present case also
as the reservation for Economic Weaker Sections cannot be denied
to a person simply on the ground of migration from one State to
another, more particularly when while calculating the total income
of the family for the purpose of determining the status of
Economic Weaker Sections i.e. the maximum total income of
rupees eight lakhs, the income of the parents and the spouse as
well as children and the siblings is to be considered.

24. Accordingly, the appeals do not call for interference and are
hereby dismissed. The issue of migration as well as participation in
pursuant to the advertisement and post that laying a challenge to
the condition of the advertisement has rightly been dealt with by
the Hon’ble Single Judge in case of Aman Kumari’s (supra). The
judgment passed by the Hon’ble Single Judge in the case of Aman
Kumari’s (supra) is held to be correct and upheld.

25. All the pending applications are also disposed of.

(SANDEEP SHAH),J (DR.PUSHPENDRA SINGH BHATI),J

64-mohit & Raoof Khan/-
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