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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

S.B. Criminal Miscellaneous (Petition) No. 3729/2024

Achleshwer Meena S/o Sh. Jatashanker Meena, R/o A-800
Sidhharth Nagar, Near Jain Temple, Jawahar Circle Jaipur.

----Petitioner

AR ?,*."-ll 1 State Of Rajasthan, Through P.P.
?. “E 2. Department Of Home, Government Of Rajasthan,

x_x'L-' : L i . .
\So%y . Hun_f_.---' Through Its Principal Secretary, Government
T Secretariat, Jaipur.

----Respondents
3. Raghuvir Sharan Sharma, Inspector Of Police, Special

Investigation Unit, Acb, Jaipur.

----Respondent-Complainant

For Petitioner(s) :  Mr. Sudhir Gupta
Mr. Parth Gupta
For Respondent(s) : Mr. Manvendra Singh, PP

Mr. Devi Singh, PP

HON'BLE MR. JUSTICE CHANDRA PRAKASH SHRIMALI

Order

REPORTABLE
1. Arguments Concluded On: 06/02/2026
2. Judgment Reserved On: 06/02/2026

Full Judgment/Operative Part

Pronounced: Full Judgment

4. Pronounced On: 17/03/2026

AT/ AMYART e HIUT BT IR H ORI 482 QU8
gfgar AT & SFid IE AT UM gaar Ruic Hwed
05 /2022 &I 08.01.2022 Yol AT ULl JTRE g, YR
FRIE® &RI, AR, IR AT gRT 7, 77, 8 AR FaRoT
SMSTTH TAT IRT 201, 120—1 JAMSURAT & AT Tl UHIMZIAR
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IR A IO T UfHAT WY RIY U HAdR 64 /2022
AT gRT 7, 7V, 8 UCMER FaR0 ARHIH Fufdd gRT 201
3R 1209 WISH. Pl AU B o S A<D | 3ifha qei
@ MR TR UK Bl T |

arell /S gdd & g 39y 9 fdg = ol Sifgisia
*ﬁWWHwWWWWW|

Il /g & fdg™ Y &7 989 @ SR I
dd BT © [ I /Mg Haiga dlbdad &, Sl TR
I SRR A IS GellgdR & Ue WR USRY off| YRR
RIg®s TR 31 &A1d 15.09.2021 BT TH AT 9 AR B
Tl g% b TR M U’ SR & JAESIRAT 3R HHATRAT
@ TSl H 2 ¥ 3 e IR 9dR wHed Regd & wu H
il o7 I 2| S REHd & MR WA /Ifged @
Alggel FaR Td s Mfd< HAR AT B I, S gHAR,
s Id<= WGl & CellhF &l JdERY W forar &r| |3
AT Ud AT/ ARG B AR R I8 S o h
Qe 07.01.2022 &1 AT /WIS AT AT & HAR 39
H ATPR UdhH R oy Ty Regad &1 R &1 fe=—yarH
PRA ATl © JAT 9 Tl Bled RIS b A IS R AT gD
g T It/ JAMNGSd ST ST o U fard | H T
g, RNTA® 8 3 o Bl [T & Il 8, RTaH UM & 718
Reaqd @ RN 2| PR IS AHE & TARN off MY O Iaq
Reqa &1 IR I /AWgad & Heol A RS 8 Al 3 |
SHR AER W ICER TRES VT & fEer 9
HHART AT /IR & O’ W) UgY AR R A6E & A
SRATS B SRS IoldbR Il /W gad & Ao | =7 Tareh
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qRe &, o T =rid g IMRAT MR & Y9 HR T SR
9D ERT g9 HAR H U &R @AY ¢ 30 & aR H Yo,
ST Il / IWgad gRT AT R WX A&t UIhNT & Qe
& 91 Id" ®U ¥ e HAd U YRR FREG [OHRT

/o & e 4 o Rea @1 R s T g
& aix YIHAR ERT Ry U Frret R+ faf= Saerl & 9M &
NI <R dlged H IRIN fordl g3 o, S9! UHE! o fa=r
T IR & ST R forT |
AT /ARG B [IgH STHHIYS BT 989 & QR I8 A
d® el & & Tl 1 Il /1figad W I8 IRIY o R ® &
I Read &1 AR BT Ya—ga B 3AT| o IR fS=7 fobay
RMIATd 9 IFRIT MR & RMY Y § | T 4 &9 HAR
BT IR /JAMYFT B BR GRS, I /IAMNFd d BR Bl
qerell # e faa & gt sxme g, diever gRRefery | s
¥ HAR P AT /AAYaT & &R ST AR g FAR & &R A
qemet H 27 9IRg BUY A R AR H foly 7T Agd W)
gU d/dl & JER WR AT /3Igad Bl 91 Bl <Iid 9
ST MER & AR a1 37| I /Afgad =1 7 a1 Read
B AN Bl 3R T 8 IFd gRI Read ol 78 iR 7 & Read
DI AR IFH RME s, 9 & SHD I AT Big ol dAfda o,
R 9 31 aIRT -1 @ Taol 4 I gRT IR HHIEA bl
UHR P By AT ol S| RIS HI BT H 3D G
DI AWMES TSIF | T8l [T T FARM & dR W
SUb gRT dig AR Ud T8l &l 78| v O faar fah
SRR 9 Sd MER & fafde graem=i &1 uran fhe 9
AER Iegad RTad g§RT f-eiRa Rigidl & Ao

S} QN 5 ATl /Afgad & [d%g ugH gaar Rure g
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PR ARY UF @A IRT 7, 79, 8 UCMR AR AfE=gH
(MM 2018) IR &RT 201, 120—dT YRAR &S Wigdl ¥ URd
PR |
P S UGRU H uEEl A 99T uem gEen Rue &S
/8 _,. ﬂﬁ?qmﬁi/aﬁﬁgaﬂa%wﬁwféwwﬁmﬁmam
ﬁ ”*asm»ﬁ AR T B IS R @ T
S e o wew T @ gu Wi ol e s
n fAURIT SR Yo AT Rl & &) | Yd - ATl / Togad
P f3AIH 07.01.2022 B FREAR HR foram 71| I/ AFgad
@ R DI qeell qAT sHISRd SIadl, dAT f&id 07.01.2022 B
MREAR B foran a1, Sdfd S9a 9o YoM gan Ruie
fTI® 08.01.2022 @I Tol Bg, Sl IAD (A& IMEBRI 3R
D! WaAdl & fquRd 2| I/ Ifigad @ FRwar &1 &Ik
FOGIHROT BT Bl UIH AT AT Tl 99dT &, S A5G
T 1 MRS F by SIM & d2a IR |ed uAEell R
TE | dHael AAERIRDT araiei & MR W AT g g
A B0 gY W1 Il /eifigad @1 sifgad 9 feam |
ARUANT & BRON 3R MR & ha FRERI H IooiRad el
fepar ar g | Irl / Sffged gRT Reaa &1 i3 Ya—ga dRA &
AT Rl RO Bl |y &, @ I3 D! FRuAR!
IS 2 |
AT /ARG B [AgH STHHIYS BT 989 & QR I8 A
dd 81 & b §9 UBRU H b ardisll &l Rebls d &l
MYl f&ATd 14.10.2021 ®1 A=y AfH@ (78) =1 uiRa fdban, &
6 dfa (T8) & =R € 9 S A<y Ay # afvfa uraemi
& dgd Ry e ([8) Mared & e 98 81 T
& gRI QB 14102021 & foRd U U5 H b GRAT Bl
ST Y@d gU ardiend Réfs &=+ & Al Al 8 ot |
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Iqd el @ & 997 AT SR 9 MR & 310y w9 A
ASFARCIsd dRId I wed H IRy 9@ (78) - fafde wu 9

f¥pd &I B gY A TellWI CU IRA Bl AN T o |

_— TAWM CU BRA Bl AN W @ i gRem ol a1 an
o8 %) e oRRefE o R oER W SAwE 2r @
3 *ajﬁrf?f S STV S®BT hls Sooikd S 3NMSY H el a7 1T B |
0,—} '_ ¢5\ Il /g & fIog a1 RIS o &, e R W)
n IAD A <Y by S eI 8, S olld Rl 9 dlld
JMUTARTT & foTU MaeTd 8, SHBT T PIs Ioold Tollhlg U

D S BT A | T fhar T J2r 60 gy uvEmra fadiw
13122021 & 37 & ded Jd H UIRG 3MQ & MR W &l

foer fohe ART®s BT YT fdby R 60 fdad & el U &I

FgAfT < & I, S fe qd H @ faRw Wi (78) gwr ergAfd

fear S fafaq 98 o) W Refy & @ & wfi@ ()

ERT §RT 60 fagd @I Tl <U &1 IfAfd fdar Ser fafy

3 gdmd T8l 21 3feu <ol sififaH, 1885 @ aRT 5 wufdd

ST Coi® M, 1951 @ 99 419 AUSd 9RT 69 gl
Gl AT, 2000 & IfAva VAT A Al &1 gfte #

URY 9 I M @ PRV 9 R ey oW ama 2 e

IER ORI /JAMYaT BT Tl ST B gl @l
CRIRGE IR &1 T3 & | J [Afe 3t 9 313 #8@ T8l &

S| |l SMUTdDIe, HbYRE AT WRA &I FUdl AR Yl

3R 3RITAT Bl WA HINT I DI MBI TR & CellbIA g

B DI AT & ST Febdll &, $H bRl H AT/ AR §IRT

DS AW FHING AT AT BT AT AIBGREAT T Al ATATADBIA

o YRR fIeme 8l I8 W 81 8F & SR ¥ Iaq [dfe

Teh TGl 1 Tl 81 B4 UR 37U MR Al BT HTHAT

TIRIN Y SM & SR Celldl <U & Jgdfa far S

al 1w
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JRMH BH & SR A TAM & §RI ARG <Alh
ASTH 1985 @ IRT 25 WUSA GRT 24, 25 AR ARAN
el (e, AR iR ffewm & fou ufear @ik
GRAT U GAT) [F9H) 2009 BT RE HIRA by AH &

0\ pror Wl S e e e b o 7

Z ek s e R ot @ s P e o A 2

o ad e afe @ R e @1 T o 0 v 2 R

Justic K.S. Puttuswamy (Retd.) and Anr. Vs. Union of India

and Ors (20147) 10 scCc 1 fafema # Ir/fgea
UTael IR e AN & fhar SET MUl & ATDHR B
IRA Afue & oeeg 21 @ Ifdiid Seolad #HT 137 ¥
IFd A yrgg & Bid gU Ul 9 SIF—qgeiaR Wited By
q Ul wfddal iR usRefadl w1 RUANT B
g AT/ JIAYad & Hehd AABRT BT Searae fhar g |

9 UBRT H AT /MR & CAlBIA Pid & T D AT
SHDH! SIRTAT Al @7 T8 7 IR A= wmHl W) uisde S8l W)
G Il /gad @ SfAfd 3R wedld & fd9r, e
TGN gRT ARRge @ 3MAfT & foar e /fgaad @
BT g ¢ & | AT a1 gferd SfigaRl U8 BICHTh o
& forg e 787 € 7 & 313 Al S W B o &
fore arfdrpd axct ¥ 97 vem g Rud & ard /sfiga
P Dls FREAN), BR Bl TARN Tl Tl YR Alde &
ITTH] 21 & AT AT /IR & WaAdl R qA ATBRI
B Iedad B B BRUT H AR IoadH AT §RT TR

e K.S. Puttuswamy (Retd.) and Anr. Vs. Union of India
gRI QU MU oy @& d8d UMl & UGNl ORT 66!
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T Ude & Il el TR & Nl & | S8 T &Y
H SR A, Sde™e & fhar 2 |

AT /ARG B [IgH STHHIYS BT 989 & QR I8 A
dd & © & I /afged @& e # domell ok =il &
EIWWWEBWWWH%
E*euﬁawa%né% R R I B SRR ST e
/SR W T @ el ey 2| qeme @ ol & B vy
far a1 e @ IuRAfa # 7 @ 8 8, U darel o
faT aRe @ @ IS B, URT 165 HUSA IRT 100 3R VA =il
ORI 102 WRIRURTT & idvid faf—fawg g 3R orT 165 &
AT I A YUl BT SOl H TS AT | AT /TG
® Heol I Gl foee aRMe &I g € 98 7 ° AN 8 © 1 Dls
ARG By & RNl & S g8 21 = Rafy # e
103 WIRIRURAT # Ifold Ureem=i & d8ad Iad Siil dal &l off
Ahal B 8k Sad o<l df RUIE Fem aaOadR alel afige
B T A M D BRU F AYl T iR ST« B ufar
gRT 165 UG €RT 100 IR ORT 102 WRIRURAT # afofd
UG BT Secied 89 & R 9 fAf—favg 2 |

AT/ ANYaT B [0%g SIRINUT TR 3ffddad 7 ay o
S JRE B U Refa # Il @1 fRuary @ Rafa
HRMRYRA $I gRT 417 & JAd IR HFAR a9 [d8R I
(2014) 8 THRM 273 fafveag & AME STOdd NI R
gwfgiRd fRigial @ d8d I/l /fgad & AREAIR &,
AT g by SM ¥ gd Aiflew & S amfgy or | Sad
Aifed F81 fear 1| aRT 50(1) HMeRURT H aftta uraui @
ded A/ IWgad Bl IADI FRTAR & Rl | S7avTd 8l
PR AT A B I/ ANGSFT DI U UHE b SffSaddr o
AAE oFl & Al SIfeR & 9amr a1 R a0 & grell
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TEl BT TS| YUH o RUC TS B A Ul 9B FRTAR
g3, 99D UTAd 39 HASd ARRGe & |Ad UKId [har 13T |
97 fhell = rdvTd @ SfId smeR & Il / AfNgad I ARUIR
PN GRT 41, 41(T) gR1 50 HIRIRURT (&RT 35, 47 €IUATHTH)

/3 G ) aufsd °RT 21 3R 22 AR Wl BT SeetHd & SR 24

L=
-

ftr: St ot
(s el __:;_,LEI% ® 3} ARRET & THe IURT T8l B B DR JJT0a

3 o2

O/ 20 WURSH ORT 57 WRRIRT @ Soofgd & & RO

A It/ AfNgad @, B T3 PRI Sdenid, e g
® BRI SAB! TRUAR T TS HRIAET qeme g fhy
S AT B |

AT /ARG B [IgH STHHIYS BT 989 & QR I8 A
dd B T & AEN/AMgE @l ARwR R fOvg
2| I /AMGIT & BR d darell S 9 07.01.2022 B
D Tg IFD UTAd IV THEl & BRI | TIHL & forg
o ST AT S feAe 07.01.2022 W AR 08.01.2022 dd
Mog I@aR gAY fdhar a7 iR f&Aid  08.01.2022 5.00
GIgd. W AoRge & Mo W™ ugd fear & &k g8 gfe™
3ffiRer # fadld 11.01.2022 b V&T| AT /IAWYGdd ®l [&h
08.01.2022 I 500 ULUA. W Yo Iff¥Rem H 9o 17| SHd
TeETd ST S w9 A 5.15 UG TR J2H a1 RUie g5 a1
TS| A /ged @ gfo RS wucgde o fafde
UGl & SR WR &I T3 3R IH IfWRer § @r 737 | gferd
D TR PRAE] URM W I[EIME AT due: B @
DR FYUT UfHAT FRET fby ST Iy 2 |

IR Tl 99 1951 @& 199 4197 & d8q SelivA
U ¥ Haed ufbar 7 faaw § RYg HAST & F¥el @1 STl
IS T | Sad ¥ & ATAR TellhA T a8 FHhdT ©
9 g ol gfdagad a¥ie | EEl UTd T8l Bl ST bl
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B N TR0 # fAAld 14.10.2021 BT B S HY AT &
Tg 3R @ AWglG f&Id 16.10.2021 Tb B T | 9RAY
cHT® I | aftfd uraeE & Sfaid Cellhia < &R |
HaSd gl &1 7 fdaq § RY HHST & HHeT A8l QT 1T |

a0 Higi
/F an o)\ e BIE RO A TE Farar AT T & g uF forar T ik
[ e Eiis i -

s el __r;_,*:r E BIg olcx QY Heled e gR1 SN fdbar war| gfbar
: UDu i H_L_,f-_?ﬁ‘ 120 fa T T fe Reg HHST BT FART & dref <l | VAl

R H aaer fasid 14.10.2021 3R A6 06.12.2021 S &
fmT gRT SR fhar mr 8, 9 Solw | 1951 & fm
419V & T8d URY W 3[AUH B8F & SRV F JUR by S
AMY 2| 9 YSROT H I/ Agad & BR @l qerrell 3R STl
D IS © 98 AU B IGaI ¥ T8l Pl T 7| [ aRe b
P TS 2| vl Ryfy # 991 ane & Sad dare @ik T grT
165 FUfST &RT 100 HRRYRN # Iffq wrawr & favg 89 &
HIROT [ALTTh 2 | 39 USRIV 3 IMHER T G JMBRI
gRT Iad 9o¥ a1 RUid g ax13 TS T 98 uRardl g iR
D RT & THIUT T rgAene fhar a7 2| uRardy gavor &1
Al el B Wehal & | Ul Rerfel § grT 165 AraRURA
H gl grggl & ded /g & [Aog @l Ty Ul
FHRAAEl RS 21 veH g Rad o fay o fad
T @ TRER), SHDT FEGIBRU, IS TR DI qolell, Iqb
T W B TS Sl T8 DSl Al 2 | SRS fafde are
6 AR ATRMYS UfBIT T URY BRI 519 U\ a1 Rare
SSl BN | AIUAUHTH SR HRMRURT § VAT $Is Urag™ -8 w,
S U™ SMEBRI Bl YH AT RUlC Tol - ¥ gd
ITAU B, RRUEIART PR, B B TARN A AT T DA
BT AMNHR AT 8| 39 UHR0T ¥ I /AWgad & g Sl
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TR BRIATE B TE R, 98 Rf-faeg €1 sufe ufbar @
W RS A/ AgET B SR B F WA PR,
AT Ffdaira wa=xar / Fsrar &7 &9 &) & e A oA
P Pl IR T ST SMERl & SH6 Holdd SMEdRI &

o
I\.\\:.

i o %AW B ok SHB fIeg IRING IRE IHBT e b
Wl __gaﬂwwquwﬁeﬁwﬁﬁmmaﬁaﬁ
,} ; 4; T FEl fhy S, URIT Tae @1 ORT 170 @ dgd SrHm

fPU S | gd I/ JYad & Aldddd 8 & A S
qd orAfa Agl o WM @ fAffe gewEl @
PR T /AT & 955 qferd AT UEE SIIQR H YA
AT RUIE =T 5 /2022 BT UMK DA g S [d5g IR
3R U3 faId 04.03.2022 TR Bl TS BRIARE! B FRE B
BU U fhaT SR ATl / MY Dl Il Sqiid TRT 482
&S gfear dfedr WeR b1 1 |

AT /AT & [AgTH JAMHIYS -1 U Tl & FH H

=1 fafereaa wRqa fovar -

1.

Rakesh Kumar Meena Vs State of Rajasthan & Other
connected matters S.B. Criminal Miscellaneous (Petition)
No. 6395/2022; Order dated: 07.03.2025

Surinder Kumar & Ors. Vs State of Pb and others, CRM-
M-5292-2024; Order dated 05.02.2024

Lalita Kumari Vs Govt. of U.P and ors, [2013] 14 SCR
713; Order dated; 12.11.2013

Vihaan Kumar Vs State of Haryana & Anr, 2025 INSC
162; Order dated; 07.02.2025

Sashikant Joshi Vs State of Rajasthan & ors; S.B.
Criminal Writ Petition No. 565/2022; Order dated;
04.07.2023

Hukam Chand Shyam Lal Vs UOI & Ors; (1976) 2 SCC
128; Order dated; 17.12.1975
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10.

11.

12.

13.

14.

15.

16.

17.

18.

[CRLMP-3729/2024]

People's Union of Civil Liberties (PUCL) Vs Union of India
(UOI) & Ors; MANU/SC/0149/1997; Order dated;
18.12.1996

Justice K.S. Puttaswamy (RETD.) and Anr. Vs Union of
India & Ors; [2017] 10 S.C.R. 569; Order dated;
24.08.2017

Anuradha Bhasin Vs Union of India and other connected
matters; WRIT PETITION (CIVIL) No. 1031 OF 2019;
Order dated; 10.01.2020

Central Bureau of Investigation Vs K.L.D. Nagasree &
ors; Petition(s) for Special Leave to Appeal (Crl.) No.(s).
5584/2025; Order dated; 15.04.2025

Government of India Rep. by the Secretary Vs K.L.D.
Nagasree & Ors. and other connected matters; 2023
SCC OnLine AP 1834; Order dated; 20.07.2023

Vinit Kumar Vs Central Bureau of Investigation & Ors;
Writ Petition No. 2637 OF 2019; Order dated
22.10.2019 (Bombay High Court)

P. Kishore Vs The Secretary to the Govt. of India,
Ministry of Home Affairs & Ors; W.P. No. 143 of 2018;
Order dated; 02.07.2025

K.P. Tamilmaran Vs The Secretary by Deputy
Superintendent Of Police; 2025 Live Law (SC) 493;
Order dated; 28.04.2025

Ashak Hussain Allah Detha @ Siddique and another Vs
The Assistant Collector of Customs (P) Bombay and
another; 1990 SCC OnLine Bom 3; Order dated;
09.01.1990

Directorate of Enforcement Vs Subhash Sharma;2025
SCC OnLine SC 240; Order dated; 21.01.2025
Hanumant Jagganath Nazirkar Vs State of Maharashtra
[Through PI of Baramati Taluka Police Station]; 2025
SCC OnLine Bom 2508; Order dated; 27.06.2025
Pradeep Nirankarnath Sharma Vs State of Gujarat &
Ors; 2025 INSC 350; Order dated; 17.03.2025
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19. Directorate of Enforcement Vs Deepak Mahajan & Anr;
[1994] 1 S.C.R; Order dated; 31.01.1994

I[N & R ¥ fIgM e AfASId & 989 &
SR I8 Td B & b I/ AWgad B = HSSTAIa T A

SO g At B R W R Read & o3 @1 At 0 of, 5

"}quﬁfézﬁmwzr%a%ﬁm%ﬁ/aﬁwzﬁé—vﬁuﬁ?%q

Read &1 AR feq 3 GG & MR W IFD ABMA DI
el ot 78 3R WeIfgdd ggaR gRT AT Y brrel f5=d
faf=1 ShaRl & M & AN R Ulsed H g=RIeT ol gg
off o Wfe'y 89 & BRI ¥ IHD Peol A oled I 7T | Read
& AR A /ANGFT A Ga—ga Bl | AR B
graieliy | Ug A ST § T A /eiigad Ui 9l &
YWIAE & [T HHIRM UTd B a8 R8T o1, AR IF9 o
HAR ¥ Regd &I AR & | g9HAR & =R DI TRt 9
PN 27 G BUU UIw gU © | fafy # aftiq grauml @ dgd
el wY ¥ I/ AfNged $ RN 9 FRfEao S9a =R
D TARN AR TR H U AW B S DI T8 7| IAD
o3 faR® JIGRI R ol JIRNFHRI &1 Seotad & g3 T
YT & SR JCls Mg e & AR R ATl /0T &
fI%g RN IR Add Uy SH & IR IFd (953G
IRIMAT STRTET # IRIY U W fhar war g1 W Refay
H AT /NG gRT UK ATID] A ORI 482 & Ul
ARAT JMMREA B & BRI H IRATBR B GINST Bl MY |

Y ST UEl D ddl R HA9 fhar qer gwga fafreear
B YD Aaclih-] HR YA o1 RUIS, ARG U T GGl
TR IYTE] FHKT SXAISI BT et b |

59 Ul § = faareiy fdg 8-
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1. g fom wom gEem RO & e fam w4 are
@ I/ Afgad @ Reg wrea € B g SUe R ¥ waw
PR TR P qARN A IR T D BRIGST DA, SHD

1_, & ;m D“’AWT-IT fafer srgwu €1 27 3R R Ig URT 165 HURST ©RT 100

e Jav@' yfsar EfedT (@RT 185 WU ORT 103 SIgagHTH 2023) #

"7‘* '- H_;"_-ff’ﬁ: ST BT SewEe &7

- et ardl /e @ PR ol g Redlaor gus

Hfear Hfedr @ &RT 41, 417 3iR 5 @R 35 3R 47 dig-0ATH)
qufdd R Wfe™ & IgwE 21 R 22 & d8d Iy,
e A® 3R URT | T &7
2. 9 9RT 5 IRAN™ <ol iR, 1885 wufdd sfeam
<ol TS wed, 1951 @ 99 419 wufdd wRdT @ drenfiat
AT, 2000 B GRT 69 & TEa ATl /IAMAYaT P CelldIA U
IR e e qfewr @ ogufa Y egwu wem
RSN gRT < T8 87 SR Afe 7dl, O wr I/ fige @
ARAN EfE @ g 19 9 21 # U< @ 9 fear &
ATABR BT Seeie Goll &7
3. o g/ Afgad gferd o i), QR | o9 faeg
T6 WM ga RUIE ¥ 5/2022, S MR W UK
IRY U foid 04.03.2022 AR SHD BeRdwy Bl T T
PRIGE gRT 482 <€ Ufear dWear @ siqvfd sura fau
W AFY 87

iy fag dwr—1
F T v o RAE & dem far W= dRe
@ I/ Afgad @ Reg wrea € B g SUe R ¥ waw
PR TR P qARN A IR T D BRIGST DA, SHD
RAEAR &3 SHa RNt @ gead woM gaer Ruid go
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o faff argey 78 27 SR T I§ ORI 165 HUST ©IRT 100
qus Ufear wfear @RT 185 HUST &RT 103 §Ig-0eH 2023) H
aftfa uraeTEl &1 Sea 87?

GHRUl & ddi IR Yford PRIgd IR FRigd  fa9mT
o)\ AT TGIR TRV GRT BT Tk prarel gfed faTie 07.01.2022 T
;}1030 UUA. WR ogdg @ 73, 9 IR Saa Yford Flers
/P TR R YR TR ¥ PRRd SHIRT B R T R B
fog STl @ AeE 9 I @ ASETRAT gRT @ o o
S goT b AT/ JAfgad aferelza” HIom Sif R A8 SRR
H depTellF Al FATEPR o, 98 Sollell §RT UbiAd &l Ty
I3 BT TB MU HHME H AT 2 | 39 W Iad FRIeTd + 3
IS B o dicdd 1 <d= g T dieda 0
Y g &1 gelrex [SsiF I8 o of & arh / sfigad U
TR ¥ FHoR @ Jefl B R "he § g g, Rrad a8
gIHAR I Regd IR oI AR & | 39 R Iaad Yo e
£ YGAR IRV 7 A YAl & H1 AT/ AYad & ER
H gae R qerell off | SR domeh gfer et s RgdR
YRV DI M HAR IRTATA I AT AT AT/ g &
AHME R AT ST AT/ ogad o el T 9 U g 1 9
I 18 USl fOraH Jelrs AIE 2020 ¥ faAlB 29.12.2021 T
o srgacd @ fEior s @ ghrRT T 5964.96 TR
BUY SAYR TR 9 USR & T 150—200 SHERT & IHIAT
g vy #§ oot oxT & foIU o+ 9ar, S aule Hed oI
Y | YR FRE® 9T &1 e f&9® 07.01.2022 61 8.30
9IgH R eI YHAR Bl UHIEl HTATed ofdh] 37T |
M & FAHGAR F AMEST B T o H FABR PR
& | Al / fgad @1 AT 07.01.2022 10.30 YLUH. TR YHROT

d U gF A @ JMER WR IR ORT 7 IR HaRoT
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(Fenfera) srfSfa™, 2018 TF 201, 12081 9IEH. T IR fHar

ST UIAGSIT YAIOE U1Y M R ISHHT SINY % RRUEIR

RS FTRUEART & o1 SADG Y3 9T A0 oI Adgel W e

O ] H S fbar T 2| A /g @ e W densh
r_‘-f‘" e O\ fR TER @ B IR awe T g8 Read Y v ot g
o C Y

% __,g__}?JT g9 T4 H PpIs AUdeR fHU IM & Gag § dlg e

oy . no

J'Kka% RPIET 50 gxor § Sad &N BT TS | Mfd= WAl Ib

TG AT Sl ATl /3G ad & ADbE H e & oy 3
o IUH THERI

D gHET AR B G Sled Dl
TS | AT /g | Read & IR REe fhy S & dayg 4

T A AT 7 Sad AR [IAD §RT Ge—g& IR Al TS |
U 39 UaRUl A g FRiEe s IgdR ¥R eI
AU JATDHRT AR RIS &RT SR - AT/ Toged
% f[9%g 9 3 IWMIFoT & f[0%g oRT 7, 79 Td 8 UioHio
(FeIeF) UdS 2018 TAT RT 201, 12091 WIS, H UYIH ol

Rare dw=ar 5 /2022 faAid 08.01.2022 IISTHTHEET 37MH IUS AT
208 WY 5.15 R Gul B o YT Bl TS |

39 WN TR gduUH ORI 165 ©Us Ufshyr dAfzdr &l I&f
IeRd fhar S =rafa gRm—

165. Search by police officer

Whenever an officer-in-charge of a police station or a
police officer making an investigation has reasonable
grounds for believing that anything necessary for the
purpose of an investigation into any offence which he is

authorised to investigate may be found in any place within

the limits of the police station of which he is incharge, or to
which he is attached, and that such thing cannot in his

opinion be otherwise obtained without undue delay, such
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officer may, after recording in writing the grounds of his
belief and specifying in such writing, so far as possible, the
thing for which search is to be made, search, or cause
search to be made, for such thing in any place within the
limits of such station.
2) A police officer proceeding under sub-section (1), shall,
if practicable, conduct the search in person.
3) If he is unable to conduct the search in person, and there
is no other person competent to make the search present at
the time, he may, after recording in writing his reasons for
so doing, require any officer subordinate to him to make the
search, and he shall deliver to such subordinate officer an
order in writing, specifying the place to be searched, and so
far as possible, the thing for which search is to be made,
and such subordinate officer may thereupon search for such
thing in such place.
4) The provisions of this Code as to search-warrants and the
general provisions as to searches contained in section 100
shall, so far as may be, apply to a search made under this
section.
5) Copies of any record made under sub-section (1) or sub-section
(3) shall forthwith be sent to the nearest Magistrate empowered to
take cognizance of the offence, and the owner or occupier of the
place searched shall, on application, be furnished, free of cost,

with a copy of the same by the Magistrate.

I UBR IRT 100, 102 d 103 YRAY ANTRE GR&T Afdr
BT W IgT IR fhar S =arafia grm—
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100. If any District Magistrate, Sub-divisional Magistrate or
Magistrate of the first class has reason to believe that any
person is confined under such circumstances that the
confinement amounts to an offence, he may issue a search-
warrant, and the person to whom such warrant is directed
may search for the person so confined; and such search shall

be made in accordance therewith, and the person, if found,

shall be immediately taken before a Magistrate, who shall
make such order as in the circumstances of the case seems
proper.

102. The provisions of sections 32, 72, 74, 76, 79, 80 and 81
shall, so far as may be, apply to all search-warrants issued
under section 96, section 97, section 98 or section 100.

103. (1) Whenever any place liable to search or inspection
under this Chapter is closed, any person residing in, or
being in charge of, such place, shall, on demand of the
officer or other person executing the warrant, and on
production of the warrant, allow him free ingress thereto,
and afford all reasonable facilities for a search therein.

(2) If ingress into such place cannot be so obtained, the officer
or other person executing the warrant may proceed in the
manner provided by sub-section (2) of section 44.

(3) Where any person in or about such place is reasonably
suspected of concealing about his person any article for
which search should be made, such person may be searched
and if such person is a woman, the search shall be made by

another woman with strict regard to decency.
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(4) Before making a search under this Chapter, the officer or
other person about to make it shall call upon two or more
independent and respectable inhabitants of the locality in
which the place to be searched is situate or of any other
locality if no such inhabitant of the said locality is available
or is willing to be a witness to the search, to attend and
witness the search and may issue an order in writing to them
or any of them so to do.
(5) The search shall be made in their presence, and a list of all
things seized in the course of such search and of the places in
which they are respectively found shall be prepared by such
officer or other person and signed by such witnesses, but no
person
witnessing a search under this section shall be required to
attend the Court as a witness of the search unless specially
summoned by it.
(6) The occupant of the place searched, or some person in his
behalf, shall, in every instance, be permitted to attend during the
search, and a copy of the list prepared under this section, signed
by the said witnesses, shall be delivered to such occupant or
person.
(7) When any person is searched under sub-section (3), a list of
all things taken possession of shall be prepared, and a copy
thereof shall be delivered to such person.
(8) Any person who, without reasonable cause, refuses or neglects
to attend and witness a search under this section, when called

upon to do so by an order in writing delivered or tendered to him,
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shall be deemed to have committed an offence under section 220 of

the Bharatiya Nyaya Sanhita, 2023.

Lalita Kumari Vs. Government of Uttar Pradesh (AIR

2014 SC 187) # #F-II Swgad Ud gRT faU U

Sgﬁl'ﬁr%r%lﬁ H BT FBT SeallRad fhar ST = 8N—
P

| 76. Therefore, conducting an investigation into an offence

~Cfal v

% after registration of FIR under Section 154 of the Code is
the "procedure established by law" and, thus, is in
conformity with Article 21 of the Constitution.
Accordingly, the right of the accused under Article 21 of
the Constitution is protected if the FIR is registered first
and then the investigation is conducted in accordance
with the provisions of law.

83. The object sought to be achieved by registering the
earliest information as FIR is inter alia two fold: one,
that the criminal process is set into motion and is well
documented from the very start; and second, that the
earliest information received in relation to the
commission of a cognizable offence is Erecorded so that
there cannot be any embellishment etc., later.

86. The underpinnings of compulsory registration of FIR
is not only to ensure transparency in the criminal justice
delivery system but also to ensure 'judicial oversight'.
Section 157(1) deploys the word 'forthwith'. Thus, any
information received under Section 154(1) or otherwise
has to be duly informed in the form of a report to the
Magistrate. Thus, the commission of a cognizable offence

is not only brought to the knowledge of the investigating
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agency but also to the subordinate judiciary.
88. The registration of FIR either on the basis of the
information furnished by the informant under Section
154(1) of the Code or otherwise under Section 157(1) of
the Code is obligatory. The obligation to register FIR has
inherent advantages:

(a) It is the first step to 'access to justice' for a victim.
(b) It upholds the 'Rule of Law' inasmuch as the ordinary
person brings forth the commission of a cognizable crime
in the knowledge of the State.

(c) It also facilitates swift investigation and sometimes
even prevention of the crime. In both cases, it only
effectuates the regime of law.

(d) It leads to less manipulation in criminal cases and
lessens incidents of ‘ante-dates' FIR or deliberately
delayed FIR.

Conclusion/Directions.:

111) In view of the aforesaid discussion, we hold:
i)Registration of FIR is mandatory under Section 154 of
the Code, if the information discloses commission of a
cognizable offence and no preliminary inquiry is
permissible in such a situation.

ii) If the information received does not disclose a
cognizable offence but indicates the necessity for an
inquiry, a preliminary inquiry may be conducted only to
ascertain whether cognizable offence is disclosed or not.
iii) If the inquiry discloses the commission of a cognizable

offence, the FIR must be registered. In cases where
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preliminary inquiry ends in closing the complaint, a copy
of the entry of such closure must be supplied to the first
informant forthwith and not later than one week. It must

disclose reasons in brief for closing the complaint and not

proceding futher.
iv) The police officer cannot avoid his duty of registering
. )
\?ﬂf;y : Nu".t.?'/ offence if cognizable offence is disclosed. Action must be

taken against erring officers who do not register the FIR if
information received by him discloses a cognizable offence.
v) The scope of preliminary inquiry is not to verify the
veracity or otherwise of the information received but only to
ascertain whether the information reveals any cognizable
offence.

vi) As to what type and in which cases preliminary inquiry is
to be conducted will depend on the facts and circumstances
of each case.
The category of cases in which preliminary inquiry may be
made are as under:

a) Matrimonial disputes/ family disputes

b) Commercial offences

c) Medical negligence cases

d) Corruption cases

e) Cases where there is abnormal delay/laches in initiating
criminal prosecution, for example, over 3 months delay in
reporting the matter without satisfactorily explaining the
reasons for delay.

The aforesaid are only illustrations and not exhaustive of all

conditions which may warrant preliminary inquiry.
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vii) While ensuring and protecting the rights of the accused
and the complainant, a preliminary inquiry should be made
time bound and in any case it should not exceed 7 days. The

T fact of such delay and the causes of it must be reflected in the
A aal Hig e~
A !

Y & o\ General Diary entry.
o T \

s
£ Ty
| o
|
\ xﬁuﬂ T
A

| viii) Since the General Diary/Station Diary/Daily Diary is the
.‘ \E‘f{rf;_ N_;_,}__?‘}\/ " record of all information received in a police station, we direct
that all information relating to cognizable offences, whether
resulting in registration of FIR or leading to an inquiry, must
be mandatorily and meticulously reflected in the said Diary
and the decision to conduct a preliminary inquiry must also be
reflected, as mentioned above.
112) With the above directions, we dispose of the reference
made to us. List all the matters before the appropriate Bench

for disposal on merits.

A Beled Sod ™I & g§RT UIRA Christy Fried

Gram Industry and Ors. Vs. State of Karnataka and Ors.;2016

CriL] 482 ¥ =1 \d =uaa fhar 1 g—

22. The points that arise for consideration are that:

(1) Whether the investigation and preliminary enquiry prior
to registration of FIR is permissible in law? And if not what
is the effect?

(2) Whether in the absence of alleging offence under Section
7 & 11 of Prevention of Corruption Act, non-public servants
(petitioners in Writ Petitions), can be prosecuted
(3) Whether the Lokayuktha Police is empowered to initiate
proceedings and investigate in respect of food related

offences, when under Food Safety and Standards Act, 2006, a
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separate authority and complete mechanism is provided
which has the exclusive jurisdiction to deal with it
(4) Search warrant issued and seizure made based on that is

— vitiated thereby vitiating the entire proceedings as contended

e Higps
/& @i e\ by the petitioners?
o e =)
\ 2 LAl &:,‘;_,ll (5) Whether the petitioners have made out a case for
o, wwmm {:.‘\Q'j": . :
NSy . not quashing the proceedings?

23. My answer to the above points are in favour of the
petitioners for the following reasons:

Point No.l. Whether the investigation and preliminary
enquiry prior to registration of FIR is permissible in law?
And if not what is the effect?

24. It is not disputed by the respondent prosecution that in the
present case investigation has taken place prior to
registration of FIR. but learned counsel for Lokayukta
claims that it is only a discrete enquiry.

25. An anonymous complaint was filed against the Director
of Women and Child Development Department on 5.10.2010.
The Superintendent of Police, Lokayuktha, Bangalore City
Division entrusted the matter to Smt.H R Radhamani, Dy. S.P
for investigation. Accordingly, Smt. Radhamani investigated
the matter, and reported vide report dated 30.1.2011 that
husband of Smt. Shamala Igbal, Director of Women and
Child Development Department had misused her name and
interfered in the work of the department and indulged in
corruption. Thereafter Sri Anil Kumar, Inspector of
Lokayuktha took over the investigation and submitted his

report dated 9.2.2012 to the effect that contents of the
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complaint are true and to ascertain the further particulars
and collect information he listed out as many as 10 places to
be  raided and the  persons  named  therein.
26. On 7.3.2012 statement of Mrs. Priya Udupi was recorded.
The learned counsel for Lokayukta sought to contend initially
that it is only a typographical mistake, actually her statement
was recorded on 7.3.2013. In the final report dated 2.3.2013,
there is a reference with regard to statement of Mrs.Priya
Udupi, which falsifies the initial contention of the Lokayukta
that it was recorded on 7.3.2013. By way of memo dated
8.9.2015 filed by the prosecution, it is sought to contend that
her statement was recorded on 21.3.2012 basing the same on
case diary extract. Statement of Mrs. Priya Udupi is
produced along with the application filed by the petitioners in
the writ petitions on 9.9.2015. It clearly indicates the date as
7.3.2012. Therefore, it cannot be concluded that her
statement was recorded on 21.3.2012 on the basis of extract
of case diary.

27. Mrs. Priya Udupi was the earlier employee of Christy
Fried Gram Industry and she was dismissed from service.
Based on the above materials the FIR came to be registered
on 8.3.2012 before Karnataka Lokayuktha Police, Bangalore.
There is about 18 months' investigation prior to registration of
FILR.

28. It is true, Lokayuktha has got suo motto power under
Section 9(3) of Karnataka Lokayukta Act to investigate a
matter on any complaint or on any information. Rule 5(3) of

Karnataka Lokayukta Act specifies, all complaints, even if it is
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not submitted in the prescribed format shall be placed before
Lokayukta or Upa Lokayukta as the case may be. In the instant
case, no such procedure is adopted, instead, the Lokayukta
Police themselves assumed jurisdiction and started enquiry
against the above legal provisions.

29. It is the contention of the Lokayukta, they had conducted
discrete preliminary enquiry to ascertain the truth. Prior to the
pronouncement of judgment in Lalita Kumari vs., Government
of UP & others, (2014) 2 SCC 1, there is neither any provision
under Code of Criminal Procedure nor any settled law
providing for conducting preliminary enquiry. However, after
the pronouncement in the above case, preliminary enquiry can
be conducted not exceeding 7 days. In this regard, reliance is
placed on the decision in State of UP vs., Bhagwant Kishore
Joshi, AIR 1964 SC 221. In para 8 of the judgment itself, the
investigation stated to consist the following steps.:

i. Proceeding to the spot, il. Ascertainment of the facts and
circumstances of the case, iii. Discovery and arrest of the
suspected offender, iv. Formation of opinion. Collection of
evidence, v.

In the instant case, Dy. S.P Radhamani conducted the
investigation, made note, collected documents and submitted
report and further investigation was taken over by
Mr.Anilkumar who seized the documents from DWCD and
recorded the statement of Ms.Priya Udupi, which does not fall

under the definition of preliminary enquiry.
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The preliminary enquiry is to be without questioning any
witness and without making any notes from the documents
seized.

30. The learned counsel for the petitioners placed reliance on
decision in Rajeevan vs., State of Kerala reported in CDJ 2003
SC 323. The relevant portion in Para-12 of the judgment is to

the following effect:Delay in lodging FIR quite often results in

embellishment which is a creature of afterthought. On account
of delay the report not only gets bereft of the advantage of
spontaneity, danger creeps in of the introducing of coloured
version exaggerated account, concocted story as a result of
deliberation and consultation."

31. The petitioners in the writ petitions placed reliance on
decision in Lalita Kumari vs., State of U.P. & others (2014) 2
SCC 1 and contended that registration of FIR before
conducting investigation is mandatory. The Hon'ble Supreme
Court dealt with a direct question in the aforesaid decision
that, whether a police officer is bound to register a first
information report upon receiving any information relating to
commission of a cognizable offence under Section 154 of Code
of Criminal Procedure, 1973 or the police officer has the
power to conduct a ‘preliminary inquiry' in order to test the
veracity of such information before registering the same. The
Supreme Court took note of observation of the Committee on
Reforms of Criminal Justice System in Para-102 which is as
follows:

7.19.1 According to the Section 154 of the Code of Criminal

Procedure the officer incharge of the police station is
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mandated to register every information oral or written relating
to the commission of cognizable offence. Non registration of
cases is a serious complaint against the police. Besides, the
complainant gets an opportunity to consult his friends,
relatives and sometimes even lawyers and often tend to
exaggerate the crime and implicate innocent persons. This

eventually has the adverse effect at the trial. The information

should be reduced in writing by the SH, if given orally, without
any loss of time so that the first version of the alleged crime
comes on record.

7.20.11 It has come to the notice of the Committee that even in
cognizable cases quite often the police officers do not entertain
the complaint and send the complainant away saying that the
offence is not cognizable. Sometimes, the police twist facts to
bring the case within the cognizable category even though it is
non cognizable, due to political or other pressures or
corruption. This menace can be stopped by making it
obligatory on the police officer to register every complaint
received by him. Breach of this duty should become an offence
punishable in law to prevent misuse of the power by the police
officer.

The Hon'ble Supreme Court has held in Para-120.7 that while
ensuring and protecting the rights of the accused and the
complainant, a preliminary inquiry should be made time-
bound and in any case it should not exceed 7 days. The fact of
such delay and the causes of it must be reflected in the General
Diary entry. It is further held in Para-120.8 that since the

General Diary/Station Diary/Daily Diary is the record of ali
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information received in a police station, Supreme Court
directed that all information relating to cognizable offences,

whether resulting in registration of FIR or leading to an

inquiry, must be mandatorily and meticulously reflected in the

said diary and the decision to conduct a preliminary inquiry

must also be reflected.

32. The learned counsel for the petitioners placed reliance on

the decision in L Shankar Murthy & others vs., State by
Lokayuktha Police, reported in 2012(5) Kar.L.J. 545 where this

Court has dealt with the effect of investigation prior to

registration therein. Paras-33, 35, 45 and 46 read as follows:
"33. The scheme of Cr PC also makes it clear that, Section 157

of Cr PC gives power to the police officer to take up

investigation only after sending a report to the Magistrate, and
power to take cognizance of such offence where the officer
concerned, from the information received or otherwise, has

reason to suspect the commission of an offence which he is

empowered to investigate under Section 156 of Cr PC, he shall
follow the requirements of Section 157 before embarking upon

the investigation. It is, therefore, clear from the aforesaid
provisions of CrPC that the police officer concerned cannot
proceed with the investigation without first registering the case

upon the information received by him.

35. In the light of the aforesaid position in the law laid down
by the Apex Court in particular in the aforementioned cases,
the entire proceeding leading to conducting the seizure
panchanama even without registering the cases as required

under Section 154 of the Cr.P.C. is illegal, contrary to law and
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is in violation of the mandatory provisions of the Cr.P.C. and
the act on the part of the Police Officer concerned is nothing
but an act which could be termed as abuse of the process of
law.

45. ....as of now, the settled position in law is registering the
case upon the information received is sine qua non before
proceeding to take up the investigation.

46. Thus, the entire procedure followed by the concerned Police
Officer is an abuse of the process of law and, therefore, I have
no hesitation in agreeing with the contentions put forward by the
learned Counsel for the petitioners that these cases are fit
enough to be brought within the rarest of rare cases and in order
to prevent abuse of the process of law and to meet the ends of
justice, exercise of inherent power conferred under Section 482
of the Cr.P.C., therefore, becomes imperative and inevitable".

33. It is to be mentioned here that the aforesaid
Shankaramoorthy case was challenged by the Lokayuktha police
before the Hon'ble Supreme Court and the Apex court declined
to interfere.

34. The petitioners further placed reliance on the decision in
Girishchandra & another v. State of Lokayuktha Police,
Yadgir, reported in 2013(5) Kar.L.J. 470 (DB) and the Hon'ble
Division Bench of this Court has held as follows:

"In a situation where an offence is committed right in the
presence of a Police Officer, it would be imprudent to insist
that he should rush to the police station to record the FIR. The
Police Officer should immediately act, like apprehending the

accused, sending the victim to medical treatment etc., and
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thereafter registration of FIR would be an ideal investigation
procedure. Otherwise, in all other type of cases, registration of
FIR is mandatory since an FIR is to be sent to the Court at the
earliest stage, so that no manipulating and tampering of facts
would be possible".

35. The learned counsel for Lokayukta has submitted that the
nature of enquiry before registration of FIR was discrete in
nature and without the knowledge of the petitioners thereby
they are not prejudiced. Relying upon the decision in State of
M.P & others v. Shri Ram Singh, reported in AIR 2000 SC 870
it is submitted that every illegality or irregularity in
investigation does not vitiate the entire proceedings. The point
involved in the above citation was the order of the
Superintendent of Police was in typed pro forma, thereby
whether there was application of mind by the Superintendent of
Police in authorizing the junior officer to investigate. The said
decision did not deal with a situation where investigation is
done prior to registration of FIR and hence has no relevance to
the point in issue.

40. From the above, it is clear that the prosecution is not

justified in conducting investigation before registration of

FIR in the guise of preliminary enquiry and investigation for
a period of about 18 months is beyond the 7 days period said
to be permissible as laid down in Lalita Kumari's case
referred to supra.

41. FIR in a criminal case is a vital and valuable piece of
evidence though not a substantive piece of material. The object

of registering FIR in respect of commission of an offence is to
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obtain early information regarding the nature of crime and
names of the culprits and part played by them as well as names
of the eye-witnesses present at the time of incident. Delay in
lodging the FIR, loses the advantage of spontaneity, danger
creeps in of the introduction of coloured version, exaggerated
account or concocted story as a result of large number of
consultations/deliberations. Promptly lodged FIR reflects first
hand information as to what has happened, and who was
responsible for such an offence.

42. In the -circumstances, the Lokayukta police have
committed grave error of law in proceeding to conduct a
preliminary enquiry for a substantial period of about 18
months before registering the FIR and such a preliminary
enquiry without registering the FIR is impermissible in law
vitiating the entire proceedings and it is abuse of process of

the Court. Accordingly, the Point No.l is answered.

29. That in matter of Anju Chaudhary Vs. State of Uttar
Pradesh [Criminal Appeal No. 2039 OF 2012], it was held
that,

The First Information Report is a very important document,
besides that it sets the machinery of criminal law in motion. It
is a very material document on which the entire case of the
prosecution is built. Upon registration of FIR, beginning of
investigation in a case, collection of evidence during
investigation and formation of the final opinion is the
sequence which results in filing of a report under Section 173

of the Code. Since, the registration of FIR sets the machinery
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of criminal law in motion, and thereafter investigation begins,
in such circumstances it is not permissible to investigate,
search and seizure, arrest and detention before the
— registration of FIR.
: uoﬂ 9 YR H fareiy fdgefl @1 gfted v@d gy &S
| *q%mv%mm?saﬁwso(wszw)aﬁw
NS / SgRa fear s =R S
50. Person arrested to be informed of grounds of arrest
and of right to bail.
(1) Every police officer or other person arresting any person
without warrant shall forthwith communicate to him full
particulars of the offence for which he is arrested or other
grounds for such arrest.
(2) Where a police officer arrests without warrant any person
other than a person accused of a non-bailable offence, he
shall inform the person arrested that he is entitled to be
released on bail and that he may arrange for sureties on his
behalf.
Vihaan Kumar Versus State of Haryana & Anr.,, SLP No.
13320/2024; order dated 07.02.2025. H HFFI SedH
AT gRT UIRG Sad vl & i 91T &1 I8 SERa
fopar ST =grferd 8N
CONCLUSIONS

21. Therefore, we conclude:

a) The requirement of informing a person arrested of grounds of
arrest is a mandatory requirement of Article 22(1):

b) The information of the grounds of arrest must be provided to the

arrested person in such a manner that sufficient knowledge of the
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basic facts constituting the grounds is imparted and communicated
to the arrested person effectively in the language which he
understands. The mode and method of communication must be such

that the object of the constitutional safeguard is achieved:

O . .
L0 9\c) When arrested accused alleges non-compliance with the

'+

|requirements of Article 22(1), the burden will always be on the

Investigating Olfficer/Agency to prove compliance with the
requirements of Article 22(1):

d) Non-compliance with Article 22(1) will be a violation of the
fundamental rights of the accused guaranteed by the said Article.
Moreover, it will amount to a violation of the right to personal
liberty guaranteed by Article 21 of the Constitution. Therefore,
non-compliance with the requirements of Article 22(1) vitiates the
arrest of the accused. Hence, further orders passed by a criminal
court of remand are also vitiated. Needless to add that it will not
vitiate the Investigation, charge sheet and trial. But, at the same
time, filing of chargesheet will not validate a breach of
constitutional mandate under Article 22(1):

e) When an arrested person is produced before a Judicial
Magistrate for remand, it is the duty of the Magistrate to ascertain
whether compliance with Article 22(1) and other mandatory
safeguards has been made: and

1) When a violation of Article 22(1) is established, it is the duty of
the court to forthwith order the release of the accused. That will
be a ground to grant bail even if statutory restrictions on the
grant of bail exist. The statutory restrictions do not affect the
power of the court to grant bail when the violation of Articles 21

and 22 of the Constitution is established.
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9 AR H gfer FRIes yereR FRigw [T B 93

g S fa geR | foReq # € 8, 9 9% 9a g &

TR H U & ARSHRI 3R HHARI TR 0 & Sharl o

. S B S Al & A @R d gad § 2 ¥ 3 ufoera

~alh Him =
f"«."‘-\ A __r_)f

e O @ e <R R e Read @ o ¥ <@ E 59 @
:; &_;_}W R I/ AT JFeTaRr Jio, A&y AeEdR, TR
””J,,} , H_'th___fgff-f;ﬁﬂm Tex, M= SFEre 8% MY IATe, g-gGHAR 3T,
N TS BMATA, TRM HOM dAT 3WYSG S 8% i, TRRM
Ao, I~ IRIAT & HAGTSd e bl =Ry R forar 3,
IS JMER W I§ gl b Il /ifgad gqpaR 9 Read
QIR IR 30 B H TRT B, TAT IFD Peol A I Rad A
R®HAET B FHAl T FH W ICER  RES
ERT AT /3Wgad & R H YJ9 fhar a1 a1 Read &1 dls
IR aRME T8l g5 | IRl & IRM Mid= HAR AT IH
TG SRTAT AT 3R IHD gRT Ty T5 GJelly 2020 ¥ [&1H
29.122021 d% RIfdd drgaed & AT ®R™T & gHrRT AT
@ Al W JAY D QR Ig W T8 gaAT b Iad Al o
Regd @1 R @1 SIS ART & A7 U &I T 8T | AT/ AR
DI AN & IRM PSR A FDprell T8 Gl T+ divgaex
% M ford g0 O @R 3fd fog gU 9, I« @ TS| A
I I8 Yo AT WK T8l gl © & s Reaa &l iy &
AT A /Mgad gRT @ TS B AT U @l g
g A /3ifgad @ R dl demelt fiHie 07.01.2022 B 11.00
N R B TS, 99 Read o B Ay w6 g3 2
AEAGad eHpaIR Bis Read & AR o1 81 9@ gie

H AT/ JAMYFT W Plg SRR B T |
IS §RT I8 HEH! 9918 s & & are /eifagaa =
BH & 9 & YA B TaS H HARME Bl AR YT BRA B
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forg IfTeT SRraTel &1 37 b @ik I8 HHITH | g 78
IR 11 ARG 95 IR BUY U 8R H I | Iad 11 ARG 95
TOR U DFA-BAAT BAT H, fha-l Iy o9 &9 &l &
forT &M & ®U H U @ Ty 39 ey H Pl fOwd

D""-.I_ajﬂﬁ'wﬂ S UDHRUT H &I AT B | AN berl H FE Al
lqdrar T & 5 Sad 11 T 95 BOIR BUU &I I3 Bl o7 &
o/ foe g vl Sifiel aaTel @ BR R AT SR Swe) el |

IHR BUY PR AU BRI | g QY AR A/ Age A
GHd Il BT 3 G 50 BOR ¥UY fAgd SdhaR Howw S A
fectarg o | Sad R W gEa Tl 9 U pRITed § oI |
SFI 11 oG 95 TR ¥V JAT @ 7 AT §HRgER
grsde fafAcs @ o 3§ o) & dedidld #gdaR & & d
3R T 11 oG 95 BGIR BUY Bl IR H F 11 ARG 45 BOIR
BUY SAeIpid HBlER o bellel I WO dl @ Ay 3R 3 &g
50 BOIR BUY I R H F 2 oG BUYY B AR HU- H T
PR QT | AHIDBIT HETAR - DAY T AT Bl 11 AT 95 TOIR

BUY P MR H F 11 AT 45 BOIR BUY QU 8 39 Hag o
DAY g HIVT F $H YU § BIg M T8 g8 2| faga
SHER AR ST ¥ JAT M 7 3 AT 50 TR JUY oldx
e #eTaR @l U o, Ife g8 Read o1 IR &l df 98 2
ARE YU AHIBT HEAR BU-T & Hrdl H @ el dedl | 11
ARG 95 BOIR BUY I AR H H Y 99 Y 50 FOR JUY 3R
3 ARG 50 BOIR BUY I AT H | Gl T 2 g FaTa

PR UY 99 1.5 ARG BUY, ol 2 AR BUY AHIDBI AR Bl
AN H ¥ Sl BU 2| HAUIH UIAAGRKAT 39 UG ¥ IT
we T8 ge fb oiMd Sard 4 dl—aEl ®BH 9
fha-—fdail IR wHeE & wu H Reaq & forg off 3R S8
fore arh /g o @1fiel st @1 aired fhar 811 Saa
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R 11 A 95 EGIR BUYY DA IR b 3MERI R g5 I8 W<
Tol T | A AR & gt 9 giAa et g1 ¥ e, giad
YAl gRT I RIRT 3IR f4gfd ShaR A2 o1 9 ol 18 3.5 A
BUY DI AR B PR HIAT & AMBA H FeHBIT ABIER DI

\ ST 3R eI AR §RT 11 WG 95 BOIR BUY &I IR H
,*@ 11 G 45 BOR BUU DA T HUT B AT S bhelrel
5/ g W | W T8 BT oiR 35 @Rg $UT § ¥ 2 oRg YT

JAHTHT §RT DO & Fag H T B 3R Y 99 2 A
BUY MBI AR Sl 89 & YT ATl /ST¥gad o AT
Sad Reag WY S9® gRT off T8 off, 39 UhR &1 dis Iy
B ardiell &, forg U ®Iem® | 3R Gfedr 9 | T8
g T

9 UBRY H IE Wigd Refd g b f&id 08.01.2022
RIS 3 IYC T 208 FHI 5.15 YA AT RUic |
5,2022 TSl @l Ty ofl, SHW Yd @ [&IH 07.01.2022 I
10.30 TUA TR YR FRIE® [G9RT gRT 941 el Temh are
& I far B gEr §gg iR AT @ QMR
R I/ ARG b A H TR T HR JARN o, 59
Hag H darll aRe urd Fgl fhar a7 | A/ INgad & deol
q Py Regd & AR _Ee 781 gg | fQAd 07.01.2022 &l
1035 YIUH W Afgad @ FRwaR fdbar @ g f&Hie
08.01.2022 I 500 UILGH. W I /IAMWad &I ARTRLS @
Fa R ugadR faTd 11.01.2022 dH 9 Yo srfavem H
forar rar| A6 08.01.2022 &I AMYad HI 500 UILUA. W
Age @ 998 U dRd o U¥Ad 39 UeRul § foAid
08.01.2022 &I 515 W YA JAAT RUC ol HRT T | Tl
Rafd # a8 W § & 39 yaxu ¥ yo o= Rud g9 fad
S | gd greft /e @ BR @) delrell 991 aRe & el TS,
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Sl @ T g gad B ARUIR fhar a9 Afige @
A JfeTd SWReT dRe o« & oy wRdd fhar wam| g

G RUIe o B o 9 qd & 991 el gear e 9

“amh Hirm ™
f"«."‘-\ A __Df .
n

’
P
f Y

I9d & 91 el aRe 9 wgm wieRl |9 darel ake urd
(v S Dﬂﬁ’_a fomr weff /aifgad & =R # gaex deneh form W,
= _,"cumqw NEy

(4]

af

o

oy a8 e RO o wRd W qf wRie & < g afRer @

fore o fbar <, Swied fafveaai g fafr grr gfdorfed

a1 91, 99 ARTAR fhar =1, SS9l UM

RIgidl & d8d g<@R RS [T &1 Sad & [ &

3gHU TEl HAMT ST Feball & | A S g gl / Afgad &
YRA g & ofgega 21 § Yad [Hoidl & SHR &l

ool e HMET ST HehdT 2 |

9 USRUT H AT/ AN Pl &A% 07.01.2022 BT 10.35

Ny, W ARTER a1 77| S ®e RN BT Tdallhd HY

ar A /AN Bl [ MRl R FRWR fHar 1, S

RN & RIT BRI &, S YN0 4 9919 & forv s Tere

JAfTaadT | o BT IADHR 7, 39 Al & Fag H fdepa A

3T FET HRATIT AT, AT B 31 AT BT Ioold ATl / oG
P B fRTI fedaie  o7012022 # fpar T 2
dHad I/ ARYad ®I FRUART BT Gaar JrEl /ogad &

gdTY TR IAD Y IA¥I A0 Bl A W &3 AT Iaqmn

T 2| 9D YH IMI |V BT AESA W A a1 T AT T2,

OB Hey § Pl eI UK Tl g8 o | I I8 AW A AQ
5 I / Mg &1 RRUARI & Gaa1 SAD YF (9T HIOT BT

& TS oY, 9 |1 A /ANgad Bl FRERT & MR 9 BRI
@ N H AT HRIAT TAT B, I§ §F UHRUT § WL 78 |

9 UV H UE W 7 [ G ygH goe Rue @

YR FRIYS O9RT §1R1T Il / Jffigad & Ui Read a1 iy
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M @I g g&dr |9d & a1, domeft are & o S9a =R A

I PR BR Pl qARN ol AR TGS DI Sl BT IR Read

@ AR TS A W R [ Fa—ga B D d
T oE | I /e A Sad Read @ fyr @8 ge-ge @,
/&80 ) v e A W T qe 3 e & o
i ”'*a% el o AT/ afge B P B ameTE B o
o T R @ T ¥, S SuReRY § PrIgeR o o
- Sl =R, oIfhd $9 UPRT § 59 UHR TR a1 ol T |
Had foaadl qas Rig 9 79y Rig o SuRerfa # dereh o

T B, S ada aRll T8 99 O 9hd © | 39 UHR o«

& HrIATEl FeTH SAEGR dTel ARRGE 1 Aoll T &1, I8

W 8T 2 | AT/ AMRad & ool A el Gl 9 ot ford

SR U g T g, S Rl R @7 ’fed 8F @l W

H B, T UBGR & DI a2 Y & SR 78] e T

2| U R d IR [Ade R Ie@R FRES [T gRy

@I T HRIATE! GRT 100, €RT 102 9 RT 103 GUS Ufehar HAfga

H qiid uraeEl & dgd Sad Wl & Soaidd & hekay

®I TS BRYATE! A S Fahdll & | Had Afdddl & SellhiT Bl

Y PR H [HY Y FYA & AR W I/ IAMNga B [9vg

AFC 9911 AT © AR A HHAl | A A/ AMNFT B

fIog SMRINT SToRTET verAgseadr 99+ &1 Uiy Y ¥ | 39 Hey #

he MREAR) § @I MR T8 fau U &, I/ figad &

f0og MRINT R 3fdds 7 99 W T Ry B, W

wIfd § Arnesh Kumar Vs. State of Bihar (2014) 8 SCC 273

faFeeg ¥ A STaaq IR gRT iMMEiRa Rigia aen

HRMRYRA &1 gRT 417 ¥ afofd yraem=i & dsd Jrdl / Afgad

Pl TRUARI & qd PIg Aifcd 181 & ™ar g1 ar7 50(1) 38

gfear dfear @ d8d Al /ANgad B TRUAN & SMERl d
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PR BT I ITPT THE & Afgd & s dag o9 @
IR o1 fear a1 21 far fofl =mrda 9 Sfd R &
g o RUiE g5 fby 91 fsll < Sfed s
i;ﬁmﬁr/ﬂfﬁg—cﬁfﬁﬁ?ﬁw%mmwm, 41T IR 50
;.@W(W%@QMW)W%HWWG%
Y e uRT 21 @O 22 @ Soodd BN @ PR
q A /fgad @ ARER iR SHeT FegiaRe fafr @
3fte | yofa: rdenfaes, sRidene AT ST |ahdT & |
frareia fag d@r—

N ORI 5 ARG colmd I, 1885 wufod Sieaw
<ol TS wed, 1951 @ 99 419 wufdd wRdT @ drenfiat
AT, 2000 B GRT 69 & TEa ATl /IAMAYaT P CelldIA U
IR e e qfewr @ ogufa Y egwu wem
TRPRT gRT & T 87 3R If} 781, o @ It /g &
ARAN EfE @ g 19 9 21 # U< @ 9 fear &
ATABR BT Seeie Goll &7

SWiad faareig fig o1 ifAfaa fey oM @ @@ gad
gR1sll g fafreeal &1 g smfHgiRa fhar S =amfaa gdid
BT T

gRT 5 ARA™ CelliT® MR, 1885:—

5. Power for Government to take possession of licensed

telegraphs and to order interception of messages.--

(1) On the occurrence of any public emergency, or in the
interest of the public safety, the Central Government or a State
Government or any officer specially authorised in this behalf
by the Central Government or a State Government may, if

satisfied that it is necessary or expedient so to do, take
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temporary possession (for so long as the public emergency
exists or the interest of the public safety requires the taking of
such action) of any telegraph established, maintained or
worked by any person licensed under this Act.

(2) On the occurrence of any public emergency, or in the
interest of the public safety, the Central Government or a State

Government or any officer specially authorised in this behalf

by the Central Government or a State Government may, if
satisfied that it is necessary or expedient so to do in the
interests of the sovereignty and integrity of India, the security
of the State, friendly relations with foreign States or public
order or for preventing incitement to the commission of an
offence, for reasons to be recorded in writing, by order, direct
that any message or class of messages to or from any person
or class of persons, or relating to any particular subject,
brought for transmission by or transmitted or received by any
telegraph, shall not be transmitted, or shall be intercepted or
detained, or shall be disclosed to tho Government making the
order or an officer thereof mentioned in the order:
Provided that press messages intended to be published in India
of correspondents accredited to the Central Government or a
State Government shall not be intercepted or detained, unless
their transmission has been prohibited under this sub-section.
¢RT 69 AT Ut sifefae—

69. Power to issue directions for interception or
monitoring or decryption of any information through any

computer resource. -
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(1) Where the Central Government or a State
Government or any of its officers specially authorised by the
Central Government or the State Government, as the case
may be, in this behalf may, if satisfied that it is necessary or
expedient to do in the interest of the sovereignty or integrity of
India, defence of India, security of the State, friendly relations

with foreign States or public order or for preventing

incitement to the commission of any cognizable offence
relating to above or for investigation of any offence, it may,
subject to the provisions of sub-section (2), for reasons to be
recorded in writing, by order, direct any agency of the
appropriate Government to intercept, monitor or decrypt or
cause to be intercepted or monitored or decrypted any
information generated, transmitted, received or stored in any
computer resource.

99 4197 WA Some fAE, 1951:—

"(2)Any order issued by the competent authority under sub-
rule (1) shall contain reasons for such direction and a copy of
such order shall be forwarded to the concerned Review
Committee within a period of seven working days.

(3) While issuing directions under sub-rule (1) the officer shall
consider possibility of acquiring the necessary information by
other means and the directions under sub-rule (1) shall be
issued only when it is not possible to acquire the information
by any other reasonable means.

(5) The directions shall specify the name and designation of
the officer or the authority to whom the intercepted message or

class of messages is to be disclosed and also specify that the
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use of intercepted message or class of messages shall be
subject to the provisions of sub-section (2) of Section 5 of the
said Act

(16) The Central Government and the State Government, as
the case may be, shall constitute a Review Committee. The
Review Committee to be constituted by the Central
Government shall consist of the following, namely:

(a) Cabinet Secretary - Chairman

(b) Secretary to the Government of India Incharge, Legal
Affairs Member

(c) Secretary to the Government of India, Department of
Telecommunications Member

The Review Committee to be constituted by a State
Government shall consist of the following, namely:

(a) Chief Secretary - Chairman

(b) Secretary Law/Legal Remembrancer Incharge, Legal
Affairs Member

(c) Secretary to the State Government (other than the Home
Secretary) Member

(17) The Review Committee shall meet at least once in two
months and record its findings whether the directions issued
under sub-rule (1) are in accordance with the provisions of sub-
section (2) of Section 5 of the said Act. When the Review
Committee is of the opinion that the directions are not in
accordance with the provisions referred to above it may set
aside the directions and orders for destruction of the copies of

the intercepted message or class of messages.
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(18) Records pertaining to such directions for interception and
of intercepted messages shall be destroyed by the relevant
competent authority and the authorized security and Law

Enforcement Agencies every six months unless these are, or

:f' L0 oN  likely to be, required for functional requirements.
o L
s MMl 3 } AMAT STadd <RI §RT 319+ faf¥el People's Union
\e, GERY &

N

\\E‘f{ﬂy ) NU\.E',/

.x for Civil Liberties (PUCL) Vs. Union of India & Anr., (1997) 1
SCC 301 ¥ I8 R fbar § -
"26. Learned Counsel assisting us in this case have not
seriously challenged the constitutional vires of Section 5(2) of
the Act. In this respect it would be useful to refer to the
observations of this Court in Hukam Chand Shyam Lai v.
Union of India and Ors.:
Section 5(1) if properly construed, does not confer unguided
and unbridled power on the Central Government/State
Government specially authorised officer to take possession of
any telegraph. Firstly, the occurrence of a "public emergency"
is the sine qua non for the exercise of power under this section.
As a preliminary step to the exercise of further jurisdiction
under this section the Government or the authority concerned
must record its satisfaction as to existence of such an
emergency. Further, the existence of the emergency which is a
pre-requisite for the exercise of power under this section, must
be a 'public emergency and not any other kind of emergency.
The expression 'public emergency has not been defined in the
statute, but contours broadly delineating its scope and features

are discernible from the section which as to be read as a

whole. In Sub-section (1) the phrase 'occurrence of any public
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emergency is connected with and is immediately followed by
the phrase "or in the interests of the public safety".

These two phrases appear to take colour from each other. In
the first part of Sub-section (2) those two phrases again occur
in association with each other, and the context further clarifies
with amplification that a 'public emergency within the
contemplation of this section is one which raises problems
concerning the interest of the public safety, the sovereignty and
integrity or India, the security of the State, friendly relations
with foreign States of public order or the prevention of
incitement to the commission of al offence. It is in the context
of these matters that the appropriate authority has to form an
opinion with regard to the occurrence of a 'public emergency"”
with a view to taking further action under this section.
Economic emergency is not one of those matters expressly
mentioned in the statute. Mere 'economic emergency-as the
High Court calls it may not necessarily amount to a 'public
emergency and justify action under this section unless it raises
problems relating to the matters indicated in the section.

""28. Section 5(2) of the Act permits the interception of
messages in accordance with the provisions of the said
Section. ""Occurrence of any public emergency' or "in the
interest of public safety are the sine qua non. for the
application of the provisions of Section 5(2) of the Apt.
Unless a public emergency has occurred or the interest of
public safety demands, the authorities have no jurisdiction to
exercise the powers under the said Section. Public

emergency would mean the prevailing of a sudden condition
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or state of affairs affecting the people at large calling for
immediate action. The expression "public safety’ means the
state or condition of freedcm from danger or risk for the
people at large. When either of these two conditions are not
in existence, the Central Government or a State Government
or the authorised officer cannot resort to telephone tapping
even though there is satisfaction that it is necessary or
expedient so to do in the interests of sovereignty and
integrity of India etc. In other words, even if the Central
Government is satisfied that it is necessary or expedient so to
do in the interest of the sovereignty and integrity of India or
the security of the State or friendly relations with sovereign
States or public order or for preventing incitement to the
commission of an offence, it cannot intercept the messages
or resort to telephone tapping unless a public emergency has
occurred or the interest of public safety or the existence of
the interest of public safety requires. Neither the occurrence
of public emergency nor the interest of public safety are
secretive conditions or situations. Either of the situations
would be apparent to a reasonable person.

29. The first step under Section 5(2) of the Act, therefore, is
the occurrence of any public emergency of the existence of a
public-safety interest. Thereafter the competent authority
under Section 5(2) of the Act is empowered to pass an order
of interception after recording its satisfaction that it is
necessary or expedient so to do in the interest of (i)
sovereignty and integrity of India, (ii) the security of the

State, (iii) friendly relations with foreign States, (iv) public
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order or (v) for preventing incitement to the commission of an

offence. When any of the five situations mentioned above to

the satisfaction of the competent authority require then the

said _authority _may pass the order for interception of

messages by recording reasons in writing for doing so.

30. The above analysis of Section 5(2) of the Act shows that so
far the power to intercept messages/conversations is
concerned  the  Section  clearly  lays-down  the
situations/conditions under which it can be exercised. But the
substantive law as laid down in Section 5(2) of the Act must
have procedural backing so that the exercise of power is fair
and reasonable. The said procedure itself must be just, fair
and reasonable. It has been settled by this Court in Maneka
Gandhi v. Union of India, that "procedure which deals with
the modalities of regulating, restricting or even rejecting a
fundamental right falling within Article 21 has to be fair, not
foolish, carefully designed to effectuate, not to subvert, the
substantive right itself. Thus, understood, "procedure" must
rule out anything arbitrary, freakish or bizarre. A valuable
constitutional right can be canalised only by civilised

processes".

31. We are of the view that there is considerable force in the

contention of Mr. Rajinder Sachar, Mr. Kapil Sibal and Dr. Rajiv

Dhawan that no procedure has been prescribed for the exercise

of the power under Section 5(2) of the Act. It is not disputed that

no rules have been framed under Section 7(2)(b) of the Act for

providing the precautions to be taken for preventing the improper

interception or disclosure of messages. In the absence of just
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and fair procedure for regulating the exercise of power under
Section 5(2) of the Act, it is not possible to safeguard the rights
of the citizens guaranteed under Articles 19(1)(a) and 21 of the
Constitution of India. The CBI investigation has revealed

several lapses in the execution of the orders passed under Section

|' 5(2) of the Act. Paras 21 and 22 of the report have already been

quoted in the earlier part of this judgment.”

AMEII Seddd AT §RT 3199 fafee Kharak Singh

v/s State of Uttar Pradesh &T Q&I 9N IgI IGNRd fbdr ST

"In an uncivilized society where there are no inhibitions, only
physical restraints may detract from personal liberty, but as
civilization advances the psychological restraints are more
effective than physical ones. The scientific methods used to
condition a man's mind are in a real sense physical restraints, for
they engender physical fear channelling one's actions through
anticipated and expected grooves. So also the creation of
conditions which necessarily engender inhibitions and fear
complexes can be described as physical restraints. Further, the
right to personal liberty takes in not only a right to be free from
restrictions placed on his movements, but also free from
encroachments on his private life. It is true our Constitution does
not expressly declare a right to privacy as a fundamental right,
but the said right is an essential ingredient of personal liberty.
Every democratic country sanctifies domestic life; it is expected
to give him rest, physical happiness, peace of mind and security.
In the last resort, a person's house, where he lives with his

family, is his "castle"; it is his rampart against encroachment
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on his personal liberty. The pregnant words of that famous
Judge, Frankfurter J., in Wolf v. Colorado [[1949] 238 US 25]
pointing out the importance of the security of one's privacy
against arbitrary intrusion by the police, could have no less
application to an Indian home as to an American one. If
physical restraints on a person's movements affect his personal
liberty, physical encroachments on his private life would affect it
in a larger degree. Indeed, nothing is more deleterious to a
man's physical happiness and health than a calculated
interference with his privacy. We would, therefore, define the
right of personal liberty in Article 21 as a right of an individual
to be free from restrictions or encroachments on his person,
whether those restrictions or encroachments are directly
imposed or indirectly brought about by calculated measures. If
so understood, all the acts of surveillance under PART D
Regulation 236 infringe the fundamental right of the petitioner
under Article 21 of the Constitution." 19 (emphasis supplied)
Significantly, both Justice Rajagopala Ayyangar for the majority
and Justice Subba Rao in his dissent rely upon the observations of
Justice Frankfurter in Wolf v Colorado which specifically advert
to privacy. The majority, while relving upon them to invalidate
domiciliary visits at night, regards the sanctity of the home as part
of ordered liberty. In the context of other provisions of the
regulation, the majority declines to recognise a right of privacy as
a constitutional protection. Justice Subba Rao recognised a
constitutional by protected right to privacy, considering it as an

ingredient of personal liberty.
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SO Y H A STadd ST gRT fAf e Justice
K.S. Puttaswamy (Retd.) and Anr. Vs. Union of India and Ors. (2017)
10 SCC 19 I8 Aa I fdar g fh—

""Telephone conversations were construed to be an
important ingredient of privacy and the tapping of such
conversations was held to infringe Article 21, unless
permitted by 'procedure established by law".

ST HE H 39 U P 9Hhe Ul grT fafvey
Shashikant Joshi v/s State of Rajasthan [CRLW 565 OF 2022]
Order dated 04/07/2023, 5 I fAfeiRa fdbar € fo—

"When the statute provides procedural safeguards to

prevent arbitrary infringement of the rights to privacy, it must be
strictly followed. In other words, required mandates could not
have been ignored or superceded by the State or its machinery
leading to offend the right under Article 19 and 21 of the
Constitution of India. If the directions of the Hon'ble Supreme
Court in PUCL' case (supra) which has been reinforced and
approved by the Hon'ble Apex Court in Puttaswamy's case
(supra) as well as mandates of Acts and Rules are allowed to be
flouted to affect illegal interception of messages it would lead to

breeding contempt and arbitrariness."

A AT ST OiaTeld N7 o9 97 P Kishore

v. The Secretary to the Government and others i g
iR foar g -

"63. This Court is unable to accept this submission since
the boundaries for invasion of a fundamental right through the
medium of enacted law is a function of the Legislature and not

the Court. Section 5(2) of the Act has set out the Lakshman
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Rekha and the role of the Court is confined to seeing as to
whether the threshold is not crossed. As sentinels on the qui vive,
the Courts are gatekeepers of Fundamental Rights. Gate keepers
cannot become gate makers to reposition the gates as and when
the Executive requires without the intervention of the Legislature

as pointed out by H.R.Khanna, J in the case of Godavari Sugar

64. That apart, the above contention cannot be accepted since
this Court is bound by the interpretation put upon Section 5(2)
of the Act in paragraph 28 of the decision of the Hon'ble Apex
Court in People's Union for Civil Liberties, which has also been
approved by the Constitution Bench decision of the Hon'ble
Supreme Court in K.S. Puttaswamy (Aadhaar-5J) Vs. Union of
India (reported in 2019 (1) SCC 1].

The judgement concluded,

CONCLUSIONS:

97. The result of the above discussions can be summed up as
follows:

"i. The right to privacy is now an integral part of the
right to life and personal liberty guaranteed under Article 21
of The Constitution of India.

ii. Telephone tapping constitutes a violation of the right to
privacy unless justified by a procedure established by law.
Section 5(2) of the Act authorizes interception of telephones on
the occurrence of a public emergency or in the interests of
public safety. Both these contingencies are not secretive
conditions or situations. Either of the situations would be

apparent to a reasonable person. As laid down in paragraph 28
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of the decision of the Hon'ble Apex Court in People's Union for
Civil Liberties, it is only when the above two situations exist
that the Authority may pass an order directing interception of
messages after recording its satisfaction that it is necessary or
expedient so to do in the interest of (1) the sovereignty and
integrity of India, (2) the security of the State, (3) friendly
relations with foreign States, (4) public order or (5) for
preventing incitement to the commission of an offence.

iii. In the instant case, the impugned order dated
12.8.2011 does not fall either within the rubric of "public
emergency' or "in the interests of public safety' as explained
by the Hon'ble Supreme Court in the case of People's Union
for Civil Liberties. The facts disclose that it was a covert
operation/secretive situation for detection of crime, which
would not be apparent to any reasonable person. As the law
presently stands, a situation of this nature does not fall within
the four corners of Section 5(2) of the Act as expounded by
the Hon'ble Supreme Court in the case of People's Union for
Civil Liberties, which has been approved by the Constitution
Bench of the Hon'ble Supreme Court in K.S.Puttaswamy
(Aadhaar-5J) Vs. Union of India [reported in 2019 (1) SCC
1].

iv. The respondents have also contravened Rule 419-A(17)
of the Rules by failing to place the intercepted material before the
Review Committee within the stipulated time to examine as to
whether the interception was made in compliance with Section

5(2) of the Act.
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v. As a consequence of (iii) and (iv) above, the impugned
order dated 12.8.2011 must necessarily be set aside as
unconstitutional and one without jurisdiction. Besides violating
Article 21, it is also ultra vires Section 5(2) of the Act besides

L.:‘g being in violation of the mandatory provisions of Rule 419-A of

5 ,llthe Rules.
3 o )
) vi. It follows that the intercepted conversations collected

pursuant to the impugned order dated 12.8.2011 in violation of
Section 5(2) of the Act and Rule 419-A(17) of the Rules shall not
be used for any purposes whatsoever."

SRIgd iy fog & dag § I /1fvgaa & g™
AfTYE BT dd B B f6 T ueeer # A /R @
AldTgel FeR B AT W forar a7 sfqiq AlEd B <u
fpar 1| s9& AfaRad vemR Ry faarr =1 fafde w7 &
S &R AT/ ANYad & BIe® IR dIfsar 991 Sqa!
A @& AT WeH  UIRBRT & Al & fae
foTg | Il /e & HiaTSel R 9166555111 dI CU &l &
foy wEIfFcee i, SR 9 9fd ([E) IoRAUM SRGR
SAYR P f&TId 14.10.2021 DI v forar, o/ aH i gRem &
foTg 39 Asd @ U $I 3Maead gad 8¢ 60 faad &
forv AErsea ST @ fou arT 5(2) WRA TuTh IR,
1985 @ dad A ATE! | AT/ AMYFT & CAlBIT ST DR H
T D Rl oI, SHAD DI Seeld AIHQLS THEI, SR o
At (8) @ ford ux f&AI® 14102021 H AE AT
HEIGerd T, SIqR 7 Iad U fHA1d 14.10.2025 & A1F I
WEH T WS, SHH AT BT URI Ude, 1988 & dEd STURT
H H Ifqdferd BHET IAMT, Wi ATl fhd UHR Ifddferd o,
SIPBT Sooid el fhIT AT 8| RAT TollUT® Ude 1985 I
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gRT 5(2) § aftfd MR § | 9 AT IR 8, NNd MR

R AT /AR & SAlBIA DI T AT ST Ah, SHABT ool

T8 few T oz sHe ofaRed fRiw wfE (TR)

e — A AT /MY BT AES ddR 60 g & oIy sQer &
/8 e Lﬂ"f:;;‘;-_l14.10.2021 & ERI Alb JYR&T B U P_l bl Al T | Ao
; é_;_}(q—s’) IR WRBHR - VAT A &9 & foy ey |fza (T78)
N ad @ ofte oY v &) e Rerf ¥ wom o B9 @R
- (8) W1 wIRG amew el 14102021 ff-favg 21 9o
JfIRTT I MY f&1d 14.102021 H U Y 60 faad @t

A TG B S & UgeTd ATl /IWgad & HAdIgel bl <y

(3TITaRIE) &R =g fadld 13.12.2021 dF 3fWdlg B & oy

TeIQed THE, SR A f&Ti® 06122021 &1 Afyd (T8)

AR B U5 forar| g9d R W g (T[8) o™

WROR H &% 06.12.2021 & MG & d8d 60 AT I 3fae

& g foAd 13122021 9% g H SINI QY & dgd S+

SR 3Mel f&Ald 14.10.2021 & T8d ATl /AW & AlGTS

qR B U FHA R AfRT o @ agwfa < &) A

14.10.2021 DI SR QY FeH UNEBRT §RT SIRT &1 {har 731

o 3R g% A &1 gfc | 3= o, WA Refd & AR (8) @1

IR ¥ SR AR fAT® 06.12.2021 URMS ®T A I & | I

Afaa ([8) 9 Afad (T8) IR WRGR T Heleed THEl

SRR R ATl /WY @& AlSd Fa) Bl e H# g

el B gt {997 ofdraRy R folg ST, gRAtE

SR §RT SH& BICHUTH g diISdl 9910 SIHT ARG ST

JITH, 1885 &I URT 5 WUST WRAR Collh -1, 1951 &

| 419 FUlST ARAT a1 Ui A=, 2000 T €RT

69 & ded A foog B sUa SIfaRed wRd™ <o g

1951 & =19 419Y H If0fd Urae=i & d8d UH <ellBid <U A
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IS AWt 7 fead # gl |ffa & dHeT @A 8§ 3R
I M, 1951 & 99 4, 5, 16, 7 qAT 17 & A& IKI BHCI
P ERT AT ORI fHU ST Ahd B, oifbT 39 YHROT H 39
QI 14.10.2021 9 3IWgfg MYl f&IH 06.12.2021 BN B I
gﬂﬁaﬁwvﬁrﬁr R &) & w7 9 # =8 =@
W|Qﬁﬁwﬁrﬁwwaﬂaﬁwﬁmﬁaﬁﬁ
/ & PRU G AR B S A 2| e aRe @ R
WHfd & 7 TAIBE BT U AT ARG Aie & e0s
21 # Uad o1 & SIBR &7 Seaie ¢ |

Ol b 59 UeRe H W g b gl SIgR @ gford
Fers b1 g8 o el b Igrh /ifgsh g9 |EHR A
rfts | Regd & IR 97 # od” R W T 2| 39 AT B
JMER R THEI SR & 3R ¥ I/ JAMRD & Fard I
R TARN ol TS| AT/ JAMRH & ool | Blg Rad Bl AR
R®EE T8 Eg| WU B SRM IE T AMA IMAT ¥
f6 Il /g g7 HAR W ARIC BT & d8) T 3
WFl R e aE /avgad 9 R Rl )T g8l
R G & ARHIRIT gRT (bl Ferd USRI @l fgAlT &
fe1 S wier g difsA a1 T | welHewe Tl SgR
9 T/ ARYFd @ AEISA FaR 9166555111 BT IAD GRT AlD
AT P YAIAd  FRA dlcl JIWRET B BIRA PIA D
HROT I /ARG BT A BF U R b forw Afea
(78) oReE ¥ 60 faaw @1 srgAfa &Y | I/ Sifrged
Uil gae 1988 & AEd (Y UHR AWRITD Bl H folad off 3R
D CAIBIF DI FARY W T8l o F [hd YbR ol el
Pl B BN, 39 2T HI Ioolkd AEIHQD THET SIYR A
ARE (T8) ORI WRGR & UNa uF f&Fid 14.10.2021 3R
D A1 Hel'™d WBHI-Y H Ieelvgd el [Har 7 8 59 a2
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B Jooid ARy ARG (J8) ISR WRSHR gRT I / g
@ HAIaTSd DI AR (CU) H forg S @ 60 &t @ o1l @
ameer Al 14102021 ¥ fHAr AT THH  U¥EN
—— #EheTe Ul SAYR q 9| (78) ORI WRER Bl

Al H "J'_J;';‘--

S G LE-.EF: Tt / g & A o} @l e 13.12.2021 TP
1 Jeﬁn—qﬁa Cu) w® fog WM @ SrgAfd Wfea ([8) Iowe™
U”,-} '_ ¢§\ WHR SRR A A6 06.12.2021 &1 AR IR IH6 AT
RBH— Feli= fhar| 39 W A1 39 T2 &I Ieoikd ol (bl
T § & fo SR | S9$ gRT A BT BIF AR W
forr 1 @ 7| ARE ([8) IORIM WRGR ERT &6
13122021 Td AT /AMIHRT & TollB @I AR &,
IATERIY (CU) BT Pl STANT <Y QA 06.12.2021 & Ted
& TP | ARG SARM® IR 1985 @ ORT 5 H afvid
S1CE315 MR B 1 1 o SRS R0t £ B 11 v o | S | 1 DB 2
<Rl g1 fafi= e & smfeiRa Rigid @ R W
hg WHR AT AH WRHR AT VAT TGN ST fIRY &0 A &g
I TR AR & WG A Af¥Gd fHar 737 & a1 I8 dig a8
R 4RT B Tadl, FYAT I B GRedT, fager sal | A
Hae, ¥l IR &I AP, Al GREMT AR Al ATATABIA Dl
Rafd 8@ @ Rufa # fo0 Rufa # 4 RO &1 IeoifRad
HRd g Tl W =l a1 afdadl & 9 B IHDG CellblA U
P T A BT o1 AT oF ® | H SfATRY W ferr o
bl & I Fog Far o 9ear 8 oifbd 59 Uavor § U
T 1 BRI BT Ieokg AETHTS THE SR o FT (1T8)
IORATM WREHR BT UNT v § 81 fhar g, 7 &1 favy dfa
(7T8) 3R |f¥E (T[8) 9 37U §RT SINT 3MMe fId 14.10.2021 9
feis 06.122021 # &l HRUT &1 Seor@ fhar g R
qgd ATl /AWYad & Al dT AR HAST BT AR (Cu)
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W v M @ eEfy yeH @ g | faRw wRe (TE) i
AT o & foly Her o1 $H UBR P DIy SdTdol IMHATST

U B IR W UK el fhar A 2 A |em wfteny @

an Higis FgAfT T e fea famr faww @l (), o
L DW ERT I/ Afigad & AIsd B faraRy R forg o=
“ e Lé_- _‘f?%‘fff

B e i 14.10.2021 ffd 3ghl eI or| U Rerfa

ARE (T8), ISR WRGR §RT UIRT 39 &6 06.12.2021
fraH qd d SR e Qe 14.10.2021 # afofd SRl WwR
Al &1 913 oft, Al 1 gfte & ywrdr =181 R8ar 2, S URM®
w4 W Y | I /AMNGId & AESd Dl B SED g

Reaq foy S9 & @IS S g YRaT Hgd |8l B g9 3iR
Al PRET DI Wa)l A8l 8k gY AAT 39 ey H DIy 99y

BRI BT ool el Hd gY ATl /I bl Sellh[ R8s

qIATATY I AR R T ST ARG Hag & Jfzos 21

@ TEd forar & AMBR BT Sooit= AT ST AHAT & | HRA
CHT® R 1951 @& FRIM 419T & d8d faRIy df@ (TT8) iR
AfFE (T8) §RT f3Aid 14.10.2021 9 &A% 06.12.2021 &I S
CABIA JfAreRY (CU) W foIw S @1 JgHfa &1 TS, S
IAfT I fhy o9 & 7 & fRgad grddiea affa (Reg

FHHS]) BT ARAT TAUTH & 99 1951 & 99 4197 & d8d
T8l 9ol T 3R RY HAST & §RI 4RI Sollid & 19

1951 & 999 419Y7 & T8 B IMQY &l Ry v | & Rerfy
H Ul SR gRT Sad [Afde graem=i & gredr fey fd=,
dea ([8) sNT Sad fafe waaEl @ greer fey faer
S A /AMYEd & <ol B fdreRy H foy oM @
AN &I 14.10.2021 AR f&AIG 06.12.2021 HI & T3 T
gREA®d (Rg) |Afa @1 81 woll, 9Rd™ Soas M

1951 & 99 419v & dsd fafdgd =81 89 & &RU A
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IS @R IS 89 & BRI A R By S Iy
g1 K.S. Puttuswamy (Retd.) and Anr. Vs. Union of India and
Ors (2017) 10 SCC 1 9 People's Union for Civil Liberties
e (PUCL) Vs. Union of India & Anr., reported in (1997) 1 SCC
8 %)\ 301 4 weg Rl # afFwiRa Rigin & SR w8 ST
:; H*Wﬁﬂﬁﬂﬂwﬁﬁaﬁﬁwwwéﬁ?@fﬁmlmm Tl
o e @ 2w AR R g e wRean % e 20/ SR
R el ) R s 21 8 e Al SRR b
ded fdd @ Waad & Hd JIMHR & Ivg AMT SIem |
feft ol BfT (Private Tmage) ®T STHI IgAd & AT H=R
HAL, R HRAT AT GATRA HRAT ORI 663 a1 Ul Tan!
AR BT Sected AFT S Aol | 51 |ed wfdery &l
AT & BICHUTHRT folg SIHT T el =g &1 o
665 @ dEd AW HET WA ®l U Refy
d U g Ol /igad @1 Weda @ a4 ok |eH
OTErpTY @ Al & a1 Il /afiged & forg U Bied
3R ST 3T fAh § IR A /AMNGdd & AR
Afde™ & ees 21 H Usd S9d Ffddird, ol w@aar sk
fASTar & IfIPR &1 Sooied B |
fremoig fag derr-3

w1 I/ AffgE Yo oT T, SR ¥ 99e g <
M g RUIE & 5,/2022, SHS SER W IR IRY 9
i@ 04.03.2022 3R SHD BATHY B T3 TAK PRIATE! IR

482 < Ui wigar & Iida U fHy oI+ Ay 3?7

9 YR H AT /g ad & [a%g v a1 Ruie go
fhy O™ | gd 7 94 IRe & S WX B ToARN off T ¥,
S Regd &1 315 AR RS 81 85 © IR S axraol e
g 9 W Il /Afged B R Rye frT § <o
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JRIY  TE Shred ¥ | AN /g BT v ga R
I W gd B 39 g § RuaR fear @ g ) fRmany &
3MIRT 3R HRON | AT BT (G Tl BT AT 2 | Ig
B RTARY # eifhd deaf 9 e gar € S SRAY G,

JJ“
e ) \ A BAR Sfdel g fagE & Mol # Ay Seedd ey

| 1,1\

*mmmm$m%|w/amwaﬁw
Wmezﬁwau?ﬂﬁwﬁa%wmquﬁqﬁé
TSl g8 © | AT/ JAMMYad | B TS TABIA ardi I AT A
U UUH gl Y WK T8l B3 B W Il /AMgad Bl
e favg RIfUT Ry W fodl gy @ Siiedr 81| s9
AR H YR FRES [THRT &1 IR A |eH UGN &
AT & T Il /JIfRgad @& Wiewms foly ¢ 9 difsan
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